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TO: Gommissioner Palestin

FROM: i, Sehapire, Assceilate Attormey

SUBJECT: Formal NMearing
Albert B. Brast and Anita D. Brast, his vife,
Applieation for revision or refund of persomsl
income taxes under Argicle 22 of the Tax lav for
the years 1960 and 1961

I have made the corrections in the proposed determimation,
in scoordence with discussiens had with you, and have shown the
same to Comnissionsr Macduff. Comnissionsr Masduff hed effered
to sign the corrected deternination as prepared by ane dus, at
ny request, has agreed to sign the determination oaly if hnt
approved by you. :

/s/ MART IN SCHAPIRO
socliate TREY

August 2, 1966
Masep
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TO: Commissioners Murphy, Palestin and Nacduff

FROM: . H. Best, Counsel

SUBJECT: Albert E., Evmst and Anita D. Emst, his wife,
Application for revisicn or refund of persemal
income taxes under Article 22 of the Tax lLaw for
the ysars 1960 and 198} :

A hearing with reference to the above matter was held
at 80 Centre Street, New York, New York, on Desenber 28, 1988,
The appearancss and the svidenos produced were as shown in the
stenographic minutes snd exkibits submitted herewith. :

The issus raised herein is vhﬁthpr or not the income of
the nonresident taxpayer, an smployes who worked at home ia
Cenneaticut, was attridutadble to New York sources.

~_ Assessments were issusd disallowing the tampayer's
allocation to out-of-state, sources of income in the amownt of
81l days for work performed b{ the taxpayer at his Comneetiont
home in 1960 and 83 days in 1981,

The facts disclosed that the taxpayer was empleyed
Continental 0i1 Company at its offices lecated at New York LYy
Houston and Lemden, England. The taxpayer whose work consisted
of making policy decisiens with respset to establishing his
exployer in foreign ecountries in the fialds of marketing, -
distribution, tramsportation and refining of oil, was provided
with his own office at his employer's New York location and was
further provided with his staff of three assistants and three
sscretariss at such office. The taxpaysr contendsd nevertheless
that he could enly work effectively at homs in making swch
decisicns, However, the taxpayer was not required pursuant te
emtrast with or other direction from his employer to work at heme.

I am of the opinion that sueh work eould have been
perforaad at the New York office of the asployer but was performed
by the taxpaysr at his home bescauss of greater scavenienos, In
soaordancs with the cases of Burke v. Bragslini, 10 A D 24 §5%

D %R { s the income derived from
incoms from sources within the state.
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| Commissioneys Nurphy if

Palestin and Macdy.

A propesed aumuﬁw has therefors m pre

the assessments &8 issued; vith miner muiu

1381 beacauss of acleviecal srvoy.
- Kindly return the files after dispesitions

d «ﬂdnht
foy the ysar

“ﬂo ’

/s/ . E.H.BEST _
~duly 11, 1986
M (Tl 009 66)



STATE OF NEw YORK
STATE TAX COMMISSION
IN THE MATTER OF THE APPLICATIONS
CF
ALZERT £. KR&Si‘Aﬂﬁ ARITA D, ERRST, HIS WIFE,
FCR RIVISION OR REFUHUD OF PERSONAL INCOME

TAXES UNDER ARTICLE 22 OF THE TAX LAW FOR THE
YEARS 1960 AdD 1981
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The taxpayers herein having duly filed applications
for vevision or refund of personal incose tawss impcsed under
Article 22 of the Tax Law for ths years 1980 and 1961 and a
hearing having been held in connection therswith at the office
of the State Tax Commission at 80 Cantre Street, New York,
New York, at which hearing the taxpayer Albert L. Ernst appsared
in person and testified, and naving been represented by counsel,
and the record having been duly sxamined ané eonsidered,

The State Tax Commission hereby findsi

(1) That the taxpaysr, Albert E. Ernst, a resident of
the State cf Connscticut, was ewployed by Continental 0il Company,
a Delaware corporation having offices for the conduct of business
&t New York City, New York, Liouston, Texas, and Leadon, England,

(2) That the tawpayer Albert E. Ernst on his 196¢C
ncnresident return claired an allocation of 135 days attridutadle
to days worked outsice the state which included 61 days for work
psrforsed at tiie taxpayer's Coanecticut homsj that om his 1961
nenyrssident return the taxpayer claimed an allocation of 17%

days attributable to days worked outside the state which included

63 days for woyk perforued at homey that assesssants were issued
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for the year 1980 in the amount of $820.23 (Asssasment Ne, AB-020889
dated August 28, 1962) and ia the anount of §1,321,83 for the year
1861 (Asssasment No. AB=D17529 dated August 9, 1982) on the grewad
that the facous derived from work parformed by the tanpayer st Ais
homs during the years 1950 ana 186l vas income attridbutables to

New York sources for sash of those ysare and did not constitute
incoss derived from work periorasd cutside the State of dew York,

(3} That the taxpayer was esployed to initiats, develep |
and luplenent pelicies, projrass and plans which wvould establish
his employer in foreign countries in ﬂu fields of marketiag,
distribution, transportation and refiming of ofl.

(%) That the taxpayer was provided with his own offios at
his amployer's Hew York location; that the taxpayer further wae
providod with a staff of three assistants and three secretsvies
at such officey that nevertheless tie tanpayer contends  that his
work yequired making decisions and that such work could ealy have
besn slfeatively done at home, f

(8} That the taxpeyer worked at his home regularly beth
during the week and om wuhoidu and was reimbursed for telaphons
and entertainment expenses ineurred at his home,

Based upon the foregoing findings and all of the evideaos
pressnted herein, the State Tax Commission hereby,

DETERKINESS

(A) That there was no ascessary ingredieant requisred iy the
contract of anployment, by the aature of the services parforaed and
fho formulation of 1udmat whieh nscessitated the State of Connseticut
or the home of the taxpayer as the locus for performsncej that sueh
servicss could have basn performsd at the Kaw York offics of the
saployer but were perforsed by the taxpayer at his home because of

greater convenience.
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(B) That the State Tax Commission properly disallowed amy
allocation of incomes outsids of the Stats for serviees performsd by
the taxpayer at his Connecticut home during the ysars inveolwved,

(C) That due to an srror in mathematical computatien, the
assessmant for additicnal tanes (Assessment No, AB-070069) for the
year 1968 is hereby modified te the exteat of $10.87y that said
assessnent for the year 1980, in the sorrected anoumt of $6148,19,
is affirmed; that said assessment as corrected does net inelude any
other taxes or charges which are not lawfully due and owing,

(D) That the assessment for additienal taxes (Assessment
No. AB=317529) for the year 1961 is affirmeds; that sush asssssment
is correct and does not ineluds any ether tawes or charges vhieh ave
not lawfully due and owing. ‘

DATEDS Albany, New York this 10th day of August e 1986,

STATE TAX COMNISSION

/s/ JOSEPH H. MURPHY
/s/ IRA J. PALESTIN
/s/ JAMES R. MACDUFF

T Ueamiseloner




