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: MEMORANDUM /3@~ <., Y W-.7

TO:  Gommissioners Marphy sand Macduff

FROM: g, R. Best, Counsel

SUBJEGT:ying Berlin
Petition for a redetermination or for refund of
personal income taxes for the year 1960

A hearing with reference to the sbove matter was held ot
80 Centre Street, New York, New York, on November 23, 196S.

appearances and the widmu roduced were as showm ina
the stenographic minutes and exhibits submitted herewith.

The issue iavolved is allocatioa of income by a moavesideat.

The facts are as follows: The taxpayer became a New York
resident on June 15, 1960. Por 1960 he filed two returas; a
noaresident return on which he reported income of §10,400 and @
resident return on wvhich he reported income of 012,“3. Nis
total income, as reported on Pederal form 100 was $25%,730. oOf
this total 6.‘[0,'000 was received from A. Berlin & Soas iao., a
domestie corporation, and §15%,330 from Cliaton Garment Mfg. Co.,
Inc., a Keatucky corporation.

The taxpayer was employed as s ssles represeatative by doth
gorporations simultaneously. During the period of his aoa-
residency he agut half of his time in Kentucky and half in
Nev York. Ia both places he rendered services equally, to doth
eaployers, devoting half his time to each.

Audit ¢ es issued Nay 29, 1963 reduced the taxpayer's
itenised deductions to §2 +32 by disallowing am out-of-state
charitable contridutioa oi’ »00 and life insurance preaius
deduction of $150. 1In addition, a duplication of eredit for
Nev York State tax withheld 1n the sum of $24%.40, tekes on
both resident and noaresident returans and dnpliahoa of
allovable deductions were gorrected.

Further andit changes, issued Septeamber 6, 1963 ineressed
the taxpsyer'’s income to 855,730 ss reported by him on his
Federal retura for 1960, and udulod 9200, the total amomat
received froa the Keatucky employer during taxzpayer's aoa-
residency. This exclusion was based on iaformation received
from the taxpayer's accountant that this smount was earned
solely out of the state and reduced his New York taxable
income to $13,158.68,



/s/

Thereafter, on April 13, 1964 additional sudit changes
wers issuned, based on information that only one-half of the
time as s nonresident was spent out of the state for both
employers, resulting in a Nev York taxable insome of §1%,358.68.
This vas effected by execluding only one-half of the $7,200,
the sum peid dy the Keatucky tngloyur for services rendered ,
in Kentucky during the taxpayer's oriod of noaresidence, and by
excluding one~-half of the $4,800, the sum peaid by the New York
smployer for services rsndersd in Kentucky during the same
period of nonresidence. This totel exclusion amounted to $6,000
instead of the $7,200 previously excluded. The present ealcula~-
tions p!: orty reflect his earnings outside of the state while
s noaresident.

The tazgsgcr contends that of his total earnings of
$12,000 ($7, plas $% ) during his period of noaresidensy,
one~half, earned while he was physically absent froa the state
should be excluded, and that hslf of the remainder, ecernsd while
he was in Nev York, should be excluded ss well, Decsuse he was
working for an out-of-state employer. :

The taxpsyer's contention is erroneous, in thet it would
sxclude earanings from New York sources.

A proposed determination has therefore been prepared
suastaining the assessment on the above grounds.

Por the reasons stated above, I recommend that the
deteraination of the Tax Commission in this matter be sudstan-
tially in the form submitted herevith. A

/s/ E. H. BEST
‘Counsel

Baptember 19, 1966
ARscp
Ene.

M. SCHAPIRO

Approved
S. HECKELMAN

Approved



GRATE OF WV YORK
STATE TAX COMMISSIGN
IN THE NATTIR OF THER PERITION
w
IRVING BDERLIN
FOR A REDETEANINATION OF A DEFICIRNCY OR POR

REFUND OF PERSONAL INCOMRE TAXES UNDER ARTICLE 22
OF THE TAX LAV POR THE YEAR 1960

Irving Derliin having filed a petitien for redeterminetion
of o deficieney or for rafund of persensl inceme texes wader
Article 22 of the Tax Lav for the yesr 1960, (Pile Ne. §5390%0)
and s heariag haviag besn held in cennestion therewith ea
Rovember 23, 1965 at the office of the Stete Tax Commissisa,
80 Centre Street, New York, New York, at whieh heering the
Wﬂltml‘mwnll‘m.m&m‘.‘q
aad the record having deen duly enenined and esnsideved,

The 2%ate Tax Commiseien heredy findss |

(1) That the taxpayer filed New York tax zeturas for
xmmuua»mwumwa.uwm;
hat the State Tax Comnissien issued o notice of deficieney ia
the amouat of $336.1% based wpoa =aderstatencat of incems,
duplication of deductions and tax eredits end allseatien of
inesne vwitheut and vithia the state. Tanpayer shjiests solely
te the allosetion of ineeme.

(2) That froa Jasuery 1, 1960 to Jume 15, 1960 the
taxpayer wvas s acaresident of Nev York; thet for the remsindes
of the year he wvas s resident.

(3) That duriag 1960 the tanpayer vas enployed



. Qe
sisaltancously by A. Derlia & Svas Ine., o demestic cerperatien,
end Clintea Germent Nfy. Go., Ins., s Kentasky cerpevation, es
e salss representative.

(V) That the taxpeyer's tetal income frea his enpleyers
for 1960 was $25,730 (§10,%00 Syem A. Bevlin & Seas Ine. and
$§15,330 froa Cliatea Garaeat Mfg. Co., Ins.)) that during the
poniod of tsxpayer's nearesidency he caraned $12,000 (0,800
fron Beriia and §7,200 frea Cliaten).

(%) That daring the period of Sampayer's neavesidency
fyom Jamnery 1y 1960 to Juns 15, 1960 the Saxpayer speat half
of his esployneat time {a Kentucky snd half ia Nev Terk,

(6) That during the time he spest 1a Kentucky the Sampayer
rendeved serviess equally o doth empleyers.

Dased wpon the foregeing findiags sad sll of the evidence
proseated havein, the State Tax Commissica heredy

DECIDES:

(A) Thst ene-hslf of the Saxpeyer's ssraings frea beth
enployers during kis perisd of acavesidency frea Jamusyy 1, 1940
tc June 15, 1960 vas insoms frem Nevw Tork sewvees.

(B) T™hat, sccerdingly, the sdéitisnal Saxes set forth ia
the astice of deficiency for the year 1960 under Article 22 of
he Tax Lev are correst and are due and cwing, tegether with
davful intevest and other statutery chearges.

Datads Aldeny, Few York SALs 23rc day of Scptember . o APl
| STAYE TAX CONNIBEION

/s/ JGSEPH H. MURFHY

/s/ JAWES R. MACDUEF
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