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TO: Commissioners Murphy Palestin and Maoduff
FROM: E: He Bast, Counsel

SUBJECT:  LOWELL THOMAS

Artiqiu 18 and 18-A of the Tax m
for the Years 1358, 1956 and 1987

The issee reised bevein is vhether or not the ineems
of the tmmv devived from various activities in the Mﬂn
arts is subject to the wnincorporated Dusiness tax. : o

from My mf:u dh:“mm ouuﬁmu::: J a? :u m
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record discloses that m » regsived insome from m " %
i  sourges during the years iavolved inelwding uut of mﬁu ,
4 whieh constituted n;:u than 808 of mm»’ s iasome daving
. such years. Other income preduscing ac os for sueh
ineluded commercial endorsemeats and narvations on film ;:'.
5 private industrial fires. Nowever, the net insoms devived fwem
such activities was net sufficient to vesult in the h,uit&n d‘
any unincorporated dusiness tax. mmmmuu
i::xma the m:im ::‘ agzduumdnrﬁclg M"lm yoar 1988,
novie proeduction mﬂ:ﬁu m l whieh
latter nctg ities wore eonducted satirely ow ts{:(“ 8” of
New York. Mp, Cifford is of the :xm-a that the W
writings and movie directing activities are cxeapt m&m M
that the produstion of movies outside of the State of New Yask
would not subject the income derived from moviswproduuing to the
Kew York Stats wnincorperated business tax. I agree.

The primary question, therefore, is whether or ngt the
w serivitics o o neve commmtrio o Todle S ST
on s also ¢ the uninsorpevwted busi
% "“ The Hearing Officer is of the ophh- that i¢ is o0 aNNNS
o mr ; | axpayer's vemarks did net
 sommercial advertising and were not limited to a meve ma
the nevs, but rather c).qmm expressed his dimid
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It is to be netad that although the tanpayer
to show his edueational ) .--:mMnmm
colleges ave giving courses in the




& ——

«lw

broadeastiag, there is nothing in the wesord te shew that
long course of specialiszed study is uived in the pres :
nevscasting. If a professional exeaption exists, it must
other grounds., I delieve that newseasting may be desned
snempt activity becauss of ite fundamental similarity em
one hand to asting a perfoerning art, and the other teo odi
writing and lecturing. The fssue vhether or net & pers
merely reads the aews straight frem a ticker tape is & feos
is not in question here, and there is no need te ««nz: > whe
or not such activities are emenpt: Howaver, it is teo de bewm i
mind that such persons arve usually salaried, On the other hand,
if persons are hired en am indapemdent conmtractual velatiomshiy
to broadcast surrent sveats, the basis of securiag sush iadividwal
is generally the reputation of the individual fer elequenss of
sxpression or his findividual akility to commant and amalyse.
Therefore, even if Mr. Thomas's news recital did mot imclude his
owr analysis of sueh news events, his eloquenes im resiting sweh
nevs events can be deemed a performing art. On the ether hand
it is evidant that the taxpayer's own news commentary and interpretatien
and interjection of personal experisnces results ia the ereatien of
co-guition. whiech if written and lished ia newspapers and
{:r odicals would be exempt &8 a literary art or if delivered

the form of lectures in a lecturs hall would alse be emempt,
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- The fact that, here; radio is the means of commmnication should

not make a difference. Like the lesturer or the writer, e
function of both whieh is to eatertaia or imstrust the mevesaster
can be desmed engaged ia a similar ocascupatiomn, the incoms Hpip

: which is exempt from the wnincorporated business tawx.

I, 'ﬂumfm. soneur vith the &uimﬂfﬂ"qﬁiiiﬁld'
that the taxpaysr's activities are esxempt. dly weturn the
file after disposition. ; . .

/s/ E. H. BEST
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"Ene.

September 2%, 1968



- STATE OF NEW YORK
STATE TAX COMMISSION

———-—-————--——_-——————-—————-—

IN THE MATTER OF THE APPLICATIONS OF
LOWELL THOMAS |
FOR REVISION OR REFUND OF UNINCORPORATED BUSINESS

TAXES UNDER ARTICLE 16-A OF THE TAX LAW FOR THE
YEARS 1955, 1956 AND 1957

0 68 30 8 06 o5 o8 OO

Lowell Thofas, having filed Applications for Revision or Refimd

of unincorporated business taxes assessed under Article 16~A of the Tax

Law, and a hearing having been held in connection therewith on.Ha.rch 3,

1964, at the office of the State Tax Commission, 80 Centre Street, New York,

N, Y., before Laurence S. Gifford, Hearing Officer, of the Department of

Taxation and Finance, at which hearing the taxpayer appeared personally

and testified, being represented by the firm of Hall, Casey, Dickler & Howley,
- Gerald Dickler, of counsel, 122 East 42nd Street, New York 17, N. Y., and the

record having been duly examined and considered,
The State Tax Commission hereby

DETERMINES:

That the taxpayerts activities during the asbove years as a newscaster,
a8 an author, and as a movie director constituted the practicing of a profession
within the meaning and intent of Section 386 of Article 16-A of the Tax Law;
that since the income of the taxpayer from these activities during such periods
was derived from the vpersgiga.l services actually rendered by him without the
material use of capital, his income therefrom is exénpt from the New York State
unincorporated business tax; that the income of the taxpayer as a movie producer
during the above years is exempt from the unincorporated business tax as such
income was earned without the State of New York; that accordingly the wnin-

corporated business taxes levied on such income (as set forth in the ‘margin)

,
Loy 7}7—%, gt ek e et e e
%,\ 2y




are not legally due and owing and should be cancelled and IT IS S0

ORDERFED,
Dated: Albahy, N. Y¥,, November 19 19612
TH‘E STATE TAX COMMISSION
\J e
IS B,
% / Comnﬂ.ssioner !
Commissioner
M’”’ ’%M“"%’“?“-f
/ F Jnﬂ.ssn.oner
1
Year Assessment No. vUn:!neomora.ted Business Tax
1955 B-586962 $5,021,39
1956 B-586963 $.,871.23
1957 B-81,6522 $5,598.94

The 1955 and 1956 assessment notices included additional personal income
taxes which were not contested and are not here at issue,
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