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Connlssloners !{trrphy, Palestln and ldaeduff

.E. H. Best, Counsel

Estate of KatharLne G. Strtnger
1956 Agsessmenl, No. B-78L234
L95? Agsessment No. V78L235
Request for Waiver of PenaLtles and Interest

A deterninatlon in the above matter wag lseued on ldarch
2, ]:965 suJtatntng,the assessments and loldfn8.tbat the-ta:cPayers
nere r6sieenit or-new york rather than }Iaryland where the talcpayers
fraars;enl ifr" in a-liospttal and nurslng h6ne. The taxpayer has

, tegueited a waiver oi pbnaftles -a{rd tnterest for each of the above
years. 

- -*ec,rnufated, 
anh aiJeiseA interest *P-9o .lqfU-12r -|965 to

be walved amounts to $72i.7i-ion the year 195-6_ and-$652.50.for the
y"a"-ffit._}fthoueh f 

'U6fiive 
the heiring offlcerts decisLon ln

iroldin!-ihe taxpqyErrg nonresidence is soundr thl question^is
exurenEty 

-.rJr"' 
(;;; lrr;-iGiiifi;nta rnenorandrln of dctober -28, 196[).

. , . i;-ihe"EborE, reconuoena tnai this.natter should be settled by
accepring baslc taxei-of $iiOS tor L956-and $1500 for L957 and the
waivlr of all accumulated and assegsed Lnterest.

Ktngly return the file after-dLeposltlon Lndlcatlng your
conments on tf,e-margin of this memorandum.
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A deteraulnation tn the above natter was issued on March
2. 1965 sustainine the assessnents and holding that the_ tDcpayers
oi6re-risidents of-New Tork rather than }Iaryland where the taxpayers
i.A:sp"ni ifrne in i-tiospftaf and nurPing bbne., The taxpay-er has
reeuelt;td a waivE 

--oi 
piinaftfes and intErest for each of the above

years. Acclrtrlated atli asseised interest up to July 15r 1965 to
be waivea arnoun[J-io-$7zi.ti-toi tbe vear L9r6-.and $652'50 for the
year 3;957. U[Uoueb i'U6iiive the heiring officerrs decisj-on in
i,Jfa:."g-ii" i"*payErts nonresj.dence is sound, th9 question is
exuremery ctosl'Ti; ilrrl-irtiriher's renorandrin of dctober -28, L96t+).
i;-t6;;bore, reiorroend that Cnis.natter should be sett194 bV- -
.i..oti"e-ui3rc-ii"""-or-$r+Of ror t:956 and $1500 for 1957 and the
v,raivlr of alL accumulated and assessed interest.

Kingly return the file after disposltlon LndLcating your
conments on tf,e-nargin of this memorandurn'
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MEMORANDUM

Conntsstoners Frurphy, Palestj-n and Dlaeduff

X. H. Best, Counsel

Estate of Katharine G. Stringer
L956 Assessmeni No. B-78I23L
195? Assessment No. B-78L235
Bequest for Waiver of PenaLties aad Interest
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TO:

FROM:
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BUREAU OF LAW

MEMORANDUM
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Comnlssloners Murphyl Palestln and Macduff

Francls Ke11lher1 Asslstant Dlrector

ESTATE OF ITATHARTI{E G. STRTNGER
1916 Assessnent No. 8-28123h
1917 Assessment No. 3.28123,
Ar t lc le  16
Forna1 Hearlng

The questlon here 1s the taxpayerts resldent status
f or lnconie tax purposes. Attached ls 

'a 
nemorandun drafted for

4y slgnature by the hearlng offlcer, settlng forth nany of the
f-aets gng proposLng a determlnatton'that ttr6 taxpayer had not
changed her donlcll-e to Maryland and nalntalned iro- pernanent
place of abode 1n Maryland.

Other facts shown ln the nlnutes Lead ne to the
opposlte eoncl-uslon. when the decedent and her husband gave
up their New York apartnent and entered the retlrenent hone
ln Maryrand (1n May, 12rO, she was alnost zo ano tte-was a
coupre of years oLder (t'ttnutes r pag€ 26) . itrey had both been
born ln Ma.ryLand, 1n the vlclnity 5t niittmorel ;;d ttvea therefor about l+o yeais before conlng to New- york. 'ffiien 

they went
back thev had two daughtefis llvfng 1n Balttmore and Waslrrniton
and the husband had other relativ6s ln the lnmedlaie vi"fnitv 

-

of Bart imore (pages zJ_4), They took wlth.then thelr iv-sei,
a favorl'te 3ogr. _all__thelr bedroom furnlture and their personai
be3-ongtngsfron-the New york apartnent and apparentry gave therest of the furnlture, chlnar-etc. to thelr ' i , f r i rar" ir  Tp. i"-g-ol.l lhlle the decedent wa6 described as .senlJ.e, trer-rrusuand vassuffering only from rung^congestlon and wa6 perfectl_y capableof decldlng on a change-of doglcl le !-paee 31):-- i l  ; i  opinion,the clrcumstances- stronglv lndlcate tia[ n6 ira rnteia to cuaigeh1s domlctl_e to Marylana wnen he uent to the r"tfrement honethere and f belleve that the decedentts domlclle foLioved his.

- rf you agree, pl-ease let ne knov and r wlt-r hqve adeterntnatlon drafted 6rthts basls.
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Warnecke vs State Tax Co'strnissLon - Tax 19

I agree that
the fLve.

the three-year llrnltatLon applLes here, not

Section 373 of, the Tax Law applLes the glvg-year llmltallol

where there has been rr. . . o'rnfttea frono gross ineome or capLtal
gain, as stated !n the return, an aoount rvhtch should have been

included thereLn and whlch is Ln excess of 25 per centum of the

amount Of gross incOme, or capital gain as So Stated . . .tt
lfhiLe the file subxnitted to rnl does-not contaLn the 1951 returnt

I understand froqr memorandum notes erithln Law Bureau that, under

capl.tal gains, the return reported the saLe of real proPerty at

27 wesr ]?nd Street, New York $Lty, givlng the selllng prLcet

i"*p"y"ris basis, the capLtal galn, and the expenses of the

saLl.- other aati conslstent ntith ih. fot"going were also l.ncluded.

As stated in Matter of I'Iarnecke -vrs, State Tax CmmLsslont
15 App. Div. Qq 320' 323-42

t'Petitioner did, however, report as capLtal
galn, upon his personal return fox L951, ,
ttte 6afi accrued in that year uPon the sale
of the hotel property, which gain we have
held . . . retuf,nable as ordlnary I'ncone--
for purposes of the personaL income tax'tl

Thus, the taxPayer reported the sale and the galn, but mls-

takenly included ft is capital gain rather than wl'thln ordlnary
incorne.

Our statute speaks of omission from Sross l.ncme. or capital -
gain. Thts t"*p"ylt did not onlt or fal1 to rePolto He reportedt
however nlstaken ir. ray have been as b€tween ordinary I'ncoure and
eapltal gain. Suffteilnt spPeared ln hls return to apprise the

Income Tax Bureau that a nonly galn was realLzed. ConflLcts of

interpretatLon, questions of audit, with respect to data appear-
ing in the return will not extend the thnee-Xear statute to
fiie years unless the extent of the dlfference can be deeoed the
equivilent of an onisslon to report. There ltas no omlsslon here.
Cglon)Lvs- ComnlssLgner 357 U.S. 28, 36 appears to be decislve on
this polnt.

On the facts herein and on rellance on 99.bryr I approve
the settlemento
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BUREAU OF LAW

MEMORANDUM

TO:

FROM:

SUBJECT:

Connlssloners Murphy,

E. H. Best,  CounseL

Matter of Warnecke v.
15  AD 2d ,32O

PaLestln, and l"Iacduff

State Tax Conrnlsslon

0n Aprtl 1!, 1963, xevlew by the Attor4ey Gener_al
of an oplnlon rendeied by'a prevlous Attorney General { 'J.953
0p. Atty, Gen. ].97) was requestedr foJ.J.owlng the. remlsslon
of the statute of Llnitatlons questlon to the Tax Coranlsslon
by the Appellate Dtvlslofi. ln the above clted natter.

Thls offlce recently recelvecl an Attorney OeneraLts
oplnlon, dated !4ay 2J, L965t to the effect that the three
year raiher than the flve year statute provlded for ln sectlon
373 of the Tax Law is appllcabLe and that hls holdlng ls not
lnconslstent wlth that of the 1953 opinlon nor wlth the
United States Suprene Couqt declsion ln @
Corurisslonert 357 U. S. 28, 2 L. Ed. 2nd L119.

Coples of sald correspondence are enclosed herewtth.

the oplnlon of
0n the approvaJ. of
lon of the Attornettorney

the nenbe$ of the Tax Comqlsslon of
General, I  shaLL request the

Incone Tax Bureau
aecordance wlth t

June 8, L96,
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e a rgfund. to the taxpayer ln
1on of the Attorney GeneraL.

6 \t G-r
Counsel

t l
T I
4 . . \ . n \ '  -

F f,!!'


