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TO: Commissioners Murphy, Palestin and Macduff
FROM: E. H, Best, Counsel
SUBJECT: VIRGIRIA W. MARION

Artigle 16 of the Tax law
for the Year 1937

The question at issue is whether or net distributien
of the proecseds of the sale of one of thres mills cwned by the -
corporation in whieh the tampayer was a stogkholder, vhers the
stoakholders surrendered for redsmption am applicadble portion
of their stoekholdings, was the distridution of a tamadle - -
dividend pursuant to section 350, sudbdivision 15(a) of the Tan
Law or a partial ligquidation resulting in a capital gain pursusat
to section 350, subdivision 18(f) of the Tax lLaw, ,

, The faets hevein disclose that the corporation, sngaged
in the aunufnuturi:gkar dress fabries in three nills, 30¢Ld¢l

to close down ons mil) which was consistently ﬁnprofltublo. The
prevseds of the sala were distributed to the steckhelders, the
stockhelders surrendering for pmption an applicable portion of
‘the stoekholdings. The hearing officer, Mr. Gifferd, is of the
opinion, as stated ia his memovandum to the Direstor of the Incoms
Tax Bureau, that a partial liguidation resulted.

The resolution of the question depesnds (1) whether or net
a partial liquidation ecan sxist unless it represents one of the

steps in a eomplete liquidation of the ation, and (2) vhethar
there vas a uine gontrastion of the ) ss vesulting in a
partial liquidation. As set forth by the hearing officer, the ’

Income Tax Bureau decision was that ne partial liguidation eould
sxist unless it represented one of the steps in a complets -
liquidation. This pesition, similar teo that takea by the Internal
Revenue Serviae interpreting seetion 115 of the 1928 Revenus Ast
and gontinued in the provisions of the 1939 Cods, was upset dby
ggtrcigguii.&eurt of Appeals in the case of Cordingley v. Comwm
» -

The preliminary hearing officer was of the opinion that
the Federal rament allowing the distribution te desnsd a
partial liquidation did so under the techmnical provision eof
388~k of the Internal Revenue Code of 1954 and would not have se
ruled under section 115 of the 1928 Iaternal Revenwms Ast. While
seoction 346 of the Internal Revenus Code restated and modified the
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former provizions of section 118 of a prior aet by sstting
forth certain additional eriteria, it did not eliminate the
instances of .partial liquidation which were peraittsd under the
1928 Act, Whether ®r not the Federal goverameat would have
held a partial 11}ﬁidation under the 1928 Act is the question
heréin. The preliminary hearing efficer boncedes that where
there is a genuine contraction a partial liquidation results as

in the case of the Matter of Jeseph Limler 11 T.Cs 836, where
the eompany eontracted "arfter & '?!rﬂ%'ﬁ‘ag ! destroyed part of its
building. The preliminary hearing officer, however, makes
reference to Revenue Rulini 80322, IRB 1980-4) which held

that when a corporation whigch had substantial accumulated
earnings, but due to a steady declins in the demand for its
products, distributed cash realized from the sale of portfolio
bonds and assessed inventories to its stockholders in redemption
of a part of its stock, such distribution did net constitute

a partial liquidation. The sitpation here is quite different.
Here there was & complete cessation and discontinuance of a
portion of the taxpayer's entire business and net a diswribution
of earnings from the sale of inventory or portfolio securities.

Accordingly, I am of the opinion that the hearing offiecer
is eerrect in his eontention that there was a partial liquidation
of stock in accordance with section 350(15)(f) of the Tax Lav
giving rise to a capital gain ard not normal incoma, If you :
agree, kindly sign the proposed determination and return the same

" to the Law Bureau for further processing.

/s/  E. H. BEST

MStea

August 17, 1965



STATE OF NEW YORK
STATE TAX COMMISSION

IN THE MATTER OF THE APPLICATION OF
VIRGINIA W. MARION

| FOR REVISION OR REFUND OF PERSONAL INCOME TAXES
o UNDER ARTICLE 16 OF THE TAX LAW FOR THE YEAR
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Virginia W. Marion having filed an Application for Revision or
. Refund under Article 16 of the Tax Law for the year 1957 and a hearing
So having been held in connection therewith, and the matter having been
o duly examined and considered the State Tax Commission hereby

DETERMINES ¢
That the distribution of $151,498.2l received by the taxpayer

as a stockholder of Bloomsburg Mills, Inc., in 1957 constituted the receipt
by her of a liquidating dividend in oonnechion with the partial liquidation
| of such corporation and, as such, taxable as a capital gain as réporbed by
’ Cee the taxpayer on original ret;xm of income filed, pursuant to the provisions
. \‘of Section 350, subdivisions 12 and 15 (£) of the Tax Law, ‘rather than
constituting a reguiar distribution of corpor'ate earnings taxsble at the
full normal tax rates pursuant to the provisions of Section 359, subdivision 1
' of the Tax Law, as contended by the Income Tax Bureau, and as used by such
‘ Bureau as the basis of issuing the sdditional taxes here st issue (as set forth
in the margin); that accordingly such additional taxes so assessed should be
cancelled and stricken from the record and, to the extent paid, should be
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refunded and IT IS SO ORDERED,
Dated: Albany, N. Y.,

Comilsgioner
; Year _ Assessment No. | Amount,
1957 B~765298 $5,605.78
S ) "




