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] |  MEMORANDUM m ﬁ%

TO: Commissicners Murphy, Palestin & Macduff
FROM: Solomon Siesy Hearing Officer

SUBJECT: RALPH GARLIN

Petition for a Redetermination of a Defieieney
or for Refund of Personal Income Taxes ) 4
Artiecle 22 of the Tax Law for the Year 1962

File No. 62-61%6216 Case No, CC 1M1}

: A formal hearing with reference to the above matter
was held before me at 80 Centre Street, Nev York, Nev York on the
1kth day of December 1:6‘». The appearanges and the evidence pro.
duced were as shown ln he stenographic minutes and exhidits sube
mitted herewith,

The issue involved herein is whether the taxpayer is
entitled to a modification reducing Federal Mgutcd gross ingome
for Sub.chapter B inecome (SBections 1371 thront"u'ﬂ of Internal
Revenus Code) whereas Section 612 of the Tax applicadle to a
resident taxpayer makes no such provision for same. |

The tuzayor is a shareholder in Fox Lumber Company Ine.,
a domestic co aticn organised under the law of the State of New
York, owning sixty shares of stoeck in said corporation, This
corporationfiled with the U,8, Internal Revenue Service ca November
28, 1998, an election to be taxable under Sub.chapter 8 of the
m&.mu Revenue Code., Its fiseal taxable year is from Somber

1st through August 31st, Under Subegchapter 8, a small busingss
eorporation is permitted to have its ncemlu!od earnings and profits
reduced to the extent that its wndistriduted taxadle income for sweh
year shall be required to be ineluded in the gross inecme of the
shareholders of such corporation. : "

The tazpayer, on his Federal Income Tax Return for the
ar 1962, reported undistriduted dividends from Yox Lumber c-gm
¢4, under Subechapter 8, $8279.97 and deducted this swm from his

New York adjusted gross income. The Income Tax Pureau issued a
statement of audit changes and notice of deficiency including this
income as taxable income of the taxpayer for the year 1962,

The hg;yor contends that Section 6§12 of the Tax Lew
viclates Article Section 3 of the New York State Coustitutien
which provides that  Undistriduted profits shall not be tazadle®.
However, Bection 22, Article III, (as amended vote of the people,
November 3, 1959) provides in part as followss

‘1«:
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"Notwithstanding the foregoing or other
rovision of this constitution, the legislature,
any law imposing a tax or taxes on, in
respect to or measured income, may define
the income on, in respect to or ﬁy vhich such
tax or taxes are imposed or measured, by
reference to any zrovuion of the laws of the
United States as tThe same may De or become
effective at any time or from time to tilnzn .
s to

any may prescribe execeptions or modificati
any such provision,"

It 48 to be noted that Section 632 () (A) provides
that Sub-chapter 8 ineome of a - taxpayer shall not
congtitute income or gain deriwv rom Nev York sources.

I am, therefore, ¢f the opinion that the omission
in Bection 612 of the Tax Lav, applicable to a resident tugtgr,
to groﬁdo for a modification of 8ub.chapter 8 income is no
. violation of any of the Provisions of the New York State Consti.
tution, and that Bection 3 Article XVI is superseded by Section
22, Arficle ITT of the State Constitutien.

For the reasons stated above, I recommend that the
determination of the Tax Commission ih the above matter be
substantially in the form submitted herewith,

SOLOMON SIES
JUL 2- 1365 - —
/s/ MARTIN SCHAPIRC
Approved
/s/ E. H. BEST
Approved
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Falph Geplin, Maving duly f1led a petitics for o
redoterninaticn of a deficiency of repscnal Ineome tames for the
year 1562 (File Mo, 65.8155210), and & hearing heving besn beld
ia scnneetion therewith at the office of the State Tas Commisston,

80 Centze CtreeS, Fry Yosh, ¥.Y,, dafove Solcmon Sies, Neaving
Uftieer of tte Departesnt of Temstion snd Pinanes o Desender 16,
1964 ot vhich tesring the tempeyer appeared pevscrally snd vas
 vepPesented by Ystdore Fel@nan, CPs, Sestincny heving Deen talten
and the matter Maving beed dnly snenined end sons'dered,

The State Tex Commieston tevely findst

(1) Thet thw taxpayer, s residant, filed & Sew Yook
ttate Insome Tex Peturn for the yeor 1962 in wiRieh he subtvasted
fren tneces veported on Bis FedePel return Seduchapter 8 tnecwe I8
the sum of $8,279.97; %at en July 3, 1963 the Depssrteent of Tssntien
sh¢ Finanee fesued o stalement of sudSt shanges to Srelude Be afere-
sentioned Dubschepter & inecus g adéitional inacwe subjest 0 tem
snd fasued a notiee of defieiener 1n covopdanes therewith,

(2) That ot all of the times Mereinaftesr menticned, e
texpayer vas end o111 18 u sheveholder in Pox Lunber Companyyy IGs,
s domestie corpovastion erganised wnter the laws of the SGate of Vv
Yok, maintatning its evle plase of tusiness within the state of New
York; thet the Saxpayer vas and o811l 1o the cwner of 60 shaves o
XF of the etoek In sald corporation; that on Nevender 36, 1958,

Fox lomder Compeny Inoe, f1led @ Fern 2993 (Tlestion Dy fasll Pusinese
Corporations ss to Tameble Blgtus Tader Dubsshapbter 8§ of the Intesrnal
wle

Case No, CC W1}
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Revenne Code) with the Ustted Stetes Tressury Depavtosnt, Intesmal
Feverma fgrvice te Do offestive for the tamadie yeor Degisning
Septesbor 1st, 1958 through August 31ot, 1999 thet sued elestiea
mummtwmmgmwxﬁlmm
2lat, 1962 and 1s #8111 In effect) thet during the yewr 1962 Ve
teppaysr Teoceived from Fou Lumber Compeny Indey the sve of 68,099,97
e vndisteiduted sherehelder’s sarnings in scecrdanee with Nbuehep-
ter 6, feetions 1372 throumgh 1377 of the Intesnal Reveams Code
wbieh pernits the secunuleted sernings end profits of mn elesting
srall business corperstion s of the close of S8 temeble yeer %o
e reduted t¢ the entent bt 1tz wadietributed taxshle !nosme fer
sueh yesr s resuired So De included in the groes income of Ve
shaveboliders of such eorperation,

€3) Thet althengh the taspeyar ecotends Ahat Seetiem
612 of mmuw.nmsﬁmmmm.mnuumﬂm‘
chapter & fnecme, fr viciative of Avitels XV, festion 3 of e New
profits shall not Be temsble”, Secticn 22, Avttele 11X, (as amonded,
b wete of the mm Bowender 3, 1999) Mm $n part a8 follows:

m, 1o sespect g or by Snien snch m or w
FueE s M.,m?*w “&*.:ﬁ'”
&

nm:m » ﬁa

Zased upon the foregeing findings, the f4ste Tan

(A) That the teapayer's andtisteibutabls shareholder's
ssmnings from Fox Lumder Company Inc,, in e sun of $8,099,99 fep
the year 1962 was properly ineludadle in his New Youk asdjusted
grons ineone for sald year end thevefore tamadle in seocrdance with
Section 512, irtiele 22 of the Tax lows

(B) Thas, accordingly, the audit changes and netiee of

wien




)
’

Gafinicney 1esued for the year 1962 gre scwseet and are hetely
uhifeh could not beve Leen lavfully demended and thet the Saspare’s
petition for u redetemsination of & defielenay of pevetnal tnecwme
Saves Tor the year 1962 Yo and the sene fe betely dimmiesed.

DATPEs  Albenyy Yew Tosk en the 10th  Gay ©F  November o 390Y,

BTATE TAX COMNISEICN

/s/ ~ JCSEPH H. MURPHY
/s/ ~ IRA J. PALESTIN
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