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o MEMORANDUM Eeler. | Mersnar 5 -

TO: Commissioners Murphy, Palestin and Maaduff
FROM: Es H. B’.‘tg Counsel

SUBJECT: Herman Z. Elbin, application for revisiom or
refund of Personal Income Taxes under
Article 18 of the Tax Law for the Year 1985%

A hearing with refarence to the above matter was hald
before Solomon Sies, Esqg. at 80 Centre Street, New York, N. Y.,
en June 28, 1963. The appearances and the ¢v1d¢nen~pm0dwct¢' '
were :s shown in the stenographic minutes and exhibits subaitied
herewith, )

The issue herein is whether the taxpayer abandoned his
domicile in the State of New York and acquired a new domieile
in a foreign country on June 10, 195% so that his income saned
in Holland on and after said date for the year 1985 would not:
be subject to tax as a nonresident of this State.

The facts indicate that until June 1984 the taxpayer
resided with his wife and daughter in an apartment in Jacksom
Heights, New York City; that he and his wife owned a ome«family
house in Baldwin, L.I., New York where they spent their summars
and for about seven months during the year rentsd it to tenants)
that the taxpayer did not rent said house during 1954} that in
April, 1954, the taxpayer made an exploratory trip to Rotterdam,
Holland and ascertained that because of an acute housiag shertage
there that it vas almost impossible to buy or rent a housej that
prior to June 10, 1954, the taxpayer entered into an oral
agreement with a New York firm having a contrelling intevest - :
in a firm in Holland to work in Rotterdam, Holland at a guarantsed
minimum salary of $20,000 per year with the right to ung;tu in
independent transactions for himself which would not eomfliet
with the interests of his employerj that the tawmpayer offered
his home in Baldwin, L.I., New York, for sale in April, 18388 that
a contraet for the sale of said house wvas entered on June 21, 1954
reciting that the sellers (taxpayer and his wife) resided ina
Baldwin, New York; that the elosing took place on July 19, 188%

- in the absence of the taxpayer and his wife who had exscuted powers
of attorney to their representative to executs necessary documentsj
that checks totalling $5,601,39 were sent to the Chase National Bank,
for deposit in the taxpayer's joint account at a New York City dranch; -
that the taxpayer sublet his New York City apartment with the
furmiture and furnishings contained therein on June 10, 195%; that
the taxpayer, his wife and daughter left for Holland in June, 19§%
and upon thufv arrival there on June 10, 1984 registered as




. peturn on July 17, 1856 for the calendar year 196, lis

. year within the State.

American citizens living abroad; that they staysd at a hetel for
a period of three weeks; that they then remcved to a furnished

house in Leidschendam, Netherlands and remained there from -

July 1, 1954 to November 1, 1955 when the tasxpayer rvemoved his
furniture and furnishings %ron New York City to a permament

" house in Wassenaar, Nitherlands and has lived there aver sisesy .. =
that the taxpayer took a trip from Holland to New York Clty‘im* ™~ .
February, 1955 and remained here for a shert peried of time, -~ %
The taxpayer submitted a uopy of Federal amdit for 1988, dated . '~ '~
December 20, 1957, permitting the taxpayer to eliminate his =~ -~
income earmed in Holland on the ground that he gave up his
residenay in the United States, = , o

While the taxpayer was residing im the furnished house
in Holland and prior to his removal on Noveabsr 1§ 1958 to
a permanent home, the taxpayer filed a New York Seite incows -
tax resident return for the year 1968, In such veturn which
was purported to have been executed in New York County.om™ . =~ -
March 1, 1965, he listed his residence as Jackeon Heights, . .
New York City reporting in Item 10 as gompemsation Trom New Yopk .- -
gorporation as executive in the commodity: depavtment the sum &f =~ '
$4,851 and on Schedule A (gross income from businoss) as empows. . -
representative, Leidschendam, Netherlands, $13,685,85, After

the taxpayer had removed to a permanent homs it Wassenaar, -~ '~
Netheriands on November 1955, fhd_tagpaynrgfildd'u&ﬁlﬁia‘t&fjﬁz,,; ;w¢

residence address as' Wassenaar, Netherlands and exéluded the- .-~
income earned in the Netherlands. Thereafter, the ta e filed . .-
an application for refund of a portion of tha taxes paid:em SRR TR N
original return.

Under seation 350(7) of the Tax L&ﬁ‘ffqrfiihuP‘%#Q§if <#%Wa“.
of income taxes, the definition of the werd “resident" ingludes . .~
a natural person who is domiviled in the Stats of New Yerk, and .

© who spends in the aggregate more than thirty days of the t!!ﬁ?lﬁg,-w»r

Article 502 of the Persona)l Income Tax Regulatioms ..
provides, in part, that "domicile is the place where ons lives
and has his principal establishment, avery person having ome S
and only one} actual residemce is not necessarily domigile, feor
domicile is the fixed place of habitation, including a v-qiéuﬁmn“j_
which in the intention of the taxpayer is permanent rather tham -
transitory; that a domicile once obtained econtinwes until a new -
one is aequiredj that the avowed intention contrels; and thare = =
nust be both intent to changs and aatual ahnngt3¢that‘th§,ﬂﬁﬁ!,:f”"
belief that one has performed some act which is the aquivajeat -
of a change is insufficient}; that the domicile is not chinged . . ~ =
by removal for a definite period or for particulay puvpedes - . ° .
by abandopment of the old domicile until the acquisition of .
new one is sffeocted." , SRR
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Generally, a person who gives up his place of abode in
New York State and moves with his family and personal effects to.
another state where he acquires a new place of abode with the
intention of residing in the new abode permanently or for an
indefinite period, with no intent to return to New York Btate,
can be considered as having effected a change of domicile,

However, there is a strong presumption against change of domieile
to a foreign country, Therefore, in order to establish sueh :
a change of domicile, a stronger degree of proof is required than
in the case of a change of domicile to another state, Under this
rule, a New York domiciliary who moves, with his family and
effects, to another country, because of assignment therse by his
employer or for study or research in such eountry, ete.,; is '
considered as having retained his New York douieii¢¢ unless he
furnishes satisfaatory evidence that he entered such gounty =
with the intention of residing there permanently. Sta - of
Policy, Ingome Tax Bureau, Part I, November 30, 1989.

Since the taxpayer was awvare of the fact that it was almest
impossible for him to obtain permanent living quarters in Rotterdam,
Holland when he made the exploratory trip in April, 198%, he .
could not at that time have intended to abandon his domieile .im
New York. Although the taxpayer contends that in June, 1984, he
sublet his New York City apartment with the furniture and =
furnishings contained therein in order to save storage costs
until he was able ‘o procure an unfurnishsd house whieh he could
rent or purchase, it was evident that he had not at that time .
acquired a new domicile in Holland, This is further confirmed o
by the faet that when the taxpayer and his family arrived im .
Holland on June 10, 1984, they stayed at a hotel for about
three weeks until they were able to find a furnished house whe
they remained until November, 1385 when the taxpayer was able te
find a permanent home and have his furniture and furnishings
removed from New York, The representative for the taxpayer was
unable to state whether the taxpayer entered Holland on a temperary
or permanent visa. The original income tax return of the taxpayer
for 1984 reaiting his residence address as Jackson Heights,

New York City and dated in New York County on March 1, 198§
indicates that even as late as Mareh, 1955, the taxpayer still
considered himself to be domiciled in the State of New Yorks Omly
after meving to a permanent heme in November 1988 did the taxpayer
file an amended return and consider himself to be domiciled |
outside of New York, It is clear that the taxpayer did not
acquire a new domicile in Holland until after November 1935, The
taxpayer did not acquire a new domicile in Holland until November,
1955, The taxpayer has failed not only to prove that he abandonad
his domicile in New York during the year 1954, but he has also
failed to prove both an avowed intention to aaquire a new domieile
and an actual change of domigile in Holland on June 104 198% or
any subsequent part of 198u, , , L

The Internal Revenue Code does not have any similar
provision defining the word "resident" as that contained in the
New York Income Tax Law. Therefore, the decisicn of the
Internal Revenus Service permitting the taxpayer a refund of
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taxes on income earned abroad is not controlling in the imstant
(.71 1 79 .

Based on the above findings, the hearing offieer held
that the taxpayer was a vesident of this State during the entire

year of 1984 for incorms tax nagoou n Aeeova v »
section 380(7) of the Tax Lazr &m i‘ aocor it s opinion.

'NSica
Ena,

Septenber 20, 1968




STATE OF NEW YORK
STATE TAX COMMISSIOM
g A S . -
IN THE MATTER OF THE APPLICATION OF
HERMAN Z, KLBIN
FOR REVISION OR REFUND OF PERSONAL IICOKE'

TAXES UNDER ARTICLE 1t OF THE TAX LAW FOR:
THE YEAR 1954

A W M W A A W W P W W W A W W W e

An application for revision or refund having been
filed by the taxpayer herein, Herman I, Elbin, for the year
1984 and a hearing having been held in conneation therewith
at the office of the State Tax Commission, 80 Centre Strest,
dNew York, New York omn June 28, 1363, before Solomon 3ies,
hearing officer for the Department of Taxation and Finance, :
at which hearing the taxpayer was reprasented by David Lm Lisd § Co,
by william Weliss, CPA, and the regord having been duly examined -
and considered, ‘
The State Tax Commission h‘rnbyjfindal
(1) That the taikpayer in 1958 and at all times related
to the innnc; herein was and continued to be z eitizen of the
‘United States, st
(2) That for a numbsr of years prior to June 198%,
the taxpayer and his family maintained and lived in an apartasnt
in Jackson Heights in the State of New York, and during the
sumper months, a dwelling house in Baldwin, New York which the
taxpayer then ewﬁud, f |
(3) That beginning in or about Juns of 1984, the

taxpayer was an empleyes of & business firm, Chilewich Sons § Company,
a partnership whose prineipal address was in the City of New !bwk,
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and of its controlled subsidiary firm, N. V, Handelmi) E. Schroder,
in Rotterdam, the Netherlandsj that the taxpayer moved te the
Netherlands in consequence of an oral agresment of.cap107Uln!
sntered into at New York with the sald New York firm, permitting
~ the tawpayer to engage in independent transactions for himself
vhich would not confliet with the interests of gis iuplayurak‘
The taxpayer uaukalso nti!h‘myloycd in the exporteimport
business during this time,
(4) That in June 1984, the taxpayer left for Holland,
togethar with his family, and arrived in the Netherlands on
June 10, 1984, staying at & hotel for three weeks and then
rezoving to a furnished house in Leidsendam, remaining theve
until November 1, 1888, |
{(5) That on March 1, 1988 and while the taxpayer vas
occupying the furnished house, the taxpayesr filed a New ?ouk Stats .
resident income tax return for the year 19%% listing his residencs
as Jackson Heights, New York, in which return he reported for P
the year compensation as an employes of Carl M, Losd Rhoades § aoupnéy;"é
Hew York, Hew York in the amount of $4,615 and net incoms from E
a business or profession conducted in the Netherlands in the
amount of $11,893.95, .
(6) That the taxpayer sold the dwelling house that
he owned in Baldwin, lHew York in July 198%, depesiting thﬁ
ghecks from such sale in ths taxpayer®s account in a New York City
banks that on June 10, 19548, the tanpayer sublet his tpaﬁtnﬁﬁﬁi &
furnished with his household f&rnituvt. to a subtenant under
a aubleass pursuant to the terms of which he could recover
the possession of the apartment on three months' notice to the
tenantj that on Kovember 1, 1988, the taxpayer moved from the

furnished house to Wassenaar, Netherlands, where he has lived
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ever since, surrendering his apartwent in New York and removing
the furniture and furnishings to his Holland home,

(7) That on July 17, 1956 after the taxpayer removed to
Wassanaar, Netherlands, the taxpayer filed an amended retura for
the calendar year 1354 listing such address as his residencs and
excluding in such amsnded return the incoms sarned in the
Netherlands; thereafter, the taxpayer filed an application for
refund of a portion of the taxes paid on his original retum,

(8) That the taxpayer did not intend to abandon and did
not abandon his New York State domicile and acquire a new domielle
during the calendar year 198%; that, aacordingly, the taxpayer
continued to be a domiciliary of the State of New York during the
year 1984,

Based upon the foregoing findings and all of the avidence
presented herein, the State Tax Commission heredy,

DETERMINES

(A) That since the tampaysr vas doniciled in the 3tate of
New York during the entire taxable ysar and spent move than 30 days
of the taxable year in this State, the taxpayer was a resident of
the State of New York for incoms tax purposes during the entire year
of 198% in accordance with section 380, subdivision 7 of the Tax Law,
and consegquantly was subject to a tax on his entire income earned
during sald year.

(3) That, accordingly, no recomputations, revisiom,
resettlenent or refund of tames for the year 1954 can be mads and
that the application for refund filad with respsat to the sams is
hereaby denied, B
DATED: Albany, New York this 18th day of  C(ctober .', 1§l5 .

STATE TAX COMMISSION

/s/ JOSEPH H. MURPHY
iden

IRA J. PALESTIN

Commissioner




