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(Berpear K , Csere .

Commissioners Murphy, Palestin & Macduff

Solomon Sies, Hearing Officex
ANNE V. BERNMAND

Applications for Refunds of
Jersonal Incoms Taxes for the
years 1955, 1956 and 1957 undex
Article 16 of the Tax Law

A hearing with reference to the above matter was
scheduled before me at 80 Centre Street, New York, M. Y. for
February 2, 1965. The taxpayer defaulted in appesarance at such’
hearing. %he taxpayer and her representative failed to respond
to subsequent letters affording them an opportunity to request
a rescheduled hearing.

The issue involved herein is whethexr certain payments
received by the taxpayer as beneficiary undex smployment eontracts
entered into between her late husband and his employers consti-
tuted payments made by reason of the death of an employes taxable
pursuant to $359, subd. 2.a. {(2) of the Tax Law, as amended by
Chaptexr 629, Laws of 1956 applicable to returns commencing with
the calendar year January 1, 1955.

On January 20, 1945, the taxpayer's late husband J. B.
Bernard entered into written agreements with two corporations,
J. R. Bexrnaxd & Co., Ing., a corporation organized under the
gtate of Xllinois and J. E. Bernaxd & Co, Inc., a domestie
corporation, having its principal place of business in the ¢ity
and State of New York whereby death benefits were to be paid by
both corporations to his wife (the taxpayer) and their children
upon his death in an annual sum not to be less than the total
salary and bonus paid t6 him during the calendar year preceding
his death for a period of two years following such death. The
agresments further provided that the corporations would pay the
taxpayer an annual sum to be determined by the Board of
Pirectors of said corporations but that said sums were not to
be less than one-half (1/2) of the amcunt paid to the taxpayer's
deceased husband during the calendar year preceding his death.
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The taxpayer's late husband 4id not possess, prior to death, a
nonforfeitable right to receiwve the amounts while living. Pax-
puayer'‘s husband, J. B. Barnard died on June 30, 19335. The tax-
paysr reported the payments received by her in her 1935, 1936 and

- 1957 income tax returns. In 1935, the taxpayer received $6,000.00
and excluded $5,000,00, reporting the excess amount of $1,000.00
as taxable income. For the years 19356 and 1957, the amounts p
received totalliang $22,500.00 and $22,000.00 respectively were
reported by the taxpayer in their entirety. Thereafter, the tax- .
payer filed applications for refund of the taxes so paid by her.

- 10! 363
v.8. 378, mswmma thnt what constituted a gift for
for income tax purposes is not to be decided undexr common law
doctrine, but that the term "gift" is used in the Federal income
tax law in a more colloguial sense. %he court laid down cerxtain
wmxme-fmmmzmmammmm
- synski, 284¥. 24 143. %The court there stated as follows:

*#htguprene Court in Buberstein 4id recognize certain
guiding prineipals which should be applied to the
facts in determining wiether there was a gift. A
transfer without consideration is not necessarily a
gift within the meaning of the statuts. If the pay-
ment proceeds primarily from the impulsion of a moxral
or legal duty ox from the incentive of an anticipated
econcmic benefit, it is not a gift. If the transfer
results from ‘detached and disinterested generosity'’
arising ‘out of affection, respect, admiration, charity
or like impulses,' it is a gift. The most eritical
consideration is a transferor's intention. This
requires an objestive inquiry in which the hopes and
expectations of tax treatmsats arxe immaterial. %he
propexr eriterion requires detexrmination of the dominant
reason for the transfer."

In Law Bureau memorandum of September 10, 1963, {(copy
attached} interpreting $359 subd. 2. a. and Article 33 Personal
Income Tax Regulations involving voluntary payments to widows of |
deceased exployees it was held that voluntary payments made to |
widows are taxable whether made prior or subseguent to Jasuary 1, ‘
1935 if the payments did not constitute a “gift®. Nowevex, if the
payments made subsequent to January 1, 1955 are considared to be made
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not a8 & "gift" then the taxpayer would be solely entitled to the benefit
of the $3,000.00 exclusion in accordance with the 1956 amendment to
subd. 2a of §3%9,

X am of the opinion that the payments received by the taxpayer
did not constitute “gifts" in accordance with the fact~£finding guide
lines set out in Dubexstein and Stanton, supra. ,

. The taxpayer's income tax return for 1937 was lost or mis-
placed and is no longer available. The records partaining to the tax-
payer's payment of her 1957 tax have been destroysd. (See memorandwm
R. E. Ksegan dated September 3, 1962). In my letter to the taxpayer
of April 6, 1965, I requested her to submit coples of her returns for
the years involved and informed her that she was being afforded a
final opportunity to appear at a formal hearing; that in the event, she
failed to respond, her default would stand. The taxpayer failed to
respond. 8ince it would be inconsistent to grant the taxpayer a partial
refund foxr 1956 (based on the $35,000.00 exclusion) and deny her such
refund for 1957, (the refund for 1957 cannot ba procsssed without the
return) on the same facts. I believe that her applications for refund
should be denied in toto.

For the reasons nummnxwmtmhum-p
tion of the Tax Commission be substantially in the form submitted hexe-
with,

" SOLOMON sizs
LPR 99 1067

Hearing 0fficex

M. SCHAPIRO

Approved

E. H. BEST
"
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o

AINE V. SERNORD
INCONR TAXES VNOER ARPICIE 16 OF TEB
rmmmm 1988, 1986 &
97

Asne V. Sscaard, the taxpeyer herein, Maving filed
spplications for vevision ow vefund of perscasl income Sanes
sader Article 18 of the fax law for the years 19335, 1956 aad 1997
and » notiow of Desring Beviag been wailed to ber e Seneasy 100,
1965, soheduling » heoriog at 80 Centye SSweet, Bew Yeuk, N.¥.
for Febewesy 2, 1963 st 2:30 o'closk P.5. before Selomen Sige,
Reezing Ofticer of the tepsrwment of Tuxation & Fioeses and the
Saxpayer having defsuited in sppearsscs at the aforensntioned
sebadsled hearing: thet subseguent letters having been mailed on
Moxels 4th, 1965 and April 6th,1965 to the tangayer and hew
repuessntative affording them an apportunity %o request & re-
suinduled hesring: thet the saxgayer having failed to yespond te
considexed,

™he Gtate Tax Commission Meceby €inde:

(1) Whet on Jenuary 30, 1943, the taspeyer's late
hasband, Jules B. Bernard, entered into written syresments with
oo gorpesations, J. 8. Busnssd & Co., Inc. & cosgoration
oxgeniaed uader the Laws of the  tate of Iilinois end J. B.
Sernsrd & Co., Inc., & domestic corparation baving its prineigel

ey ™



Plaee of businese in the Civy and ‘tete of Sew York vheoeby
death benefits were to be gaid by both eosparations to his wife
{the tarpayer herein) and children opon his Sesth in sn snnual
mmw@um’mnmwlmmmnuuhu
during the ealontar yoar preceding his death fow o pexiod of w0
yeoars following sudch death; that the scresments further provided
that the omporstions would pey the taxpayer ss ssousl sus S0 be
dotarnined by the Board of Piseetors of said eorporations bet
that saed sume were sot o be lese than ome-heif (1/3) of G
spount peid to the texpeyer's decesssd hushand during the
sslancer yeer preceding his Gseth: thot the aforessid ancunte
were ¢ be paid to the tangeyer during her lifetime and in the
event of her death to hey two ehiléven, pEo vets, dering thelw
lifetimn; that the texpaper‘s lste hosband Ei€ not poesess,
lamedistely befors his denth & noafosefeitable zight to ressivwe
the smeounts while living: that the texpuyer's hushend, Jules ¥.
Bexnard died on June ¥, 1988,

(2) Thet st the time of her hushand's death, the
taxpayor, hor decensed bosband aod her childzen sweed mowe
then 80% of the value of the cetstanding stock of the New Tork
Corponation sud mowe then 0% of the stook in ¢thw Illinode
Wummmnmmmemm (1) eboves shat
W%MWL&WMWWM&MM
tiuding (1) above, the tarpayer rousived durisg the yesrs 1933,

1956 and 1957 from J. 5. Beroard & Co. Inc,, the New Work cuspove-
tion the sums of §3,000.00, 96,000.00 and §4,300.00 respeetively
snd from 3. ®. Bewnerd & Co. Ine. the I1iincis Corporstion, the
sume of $3,000.00, $16,300.00 m& $17,550.00 vespeutively.




{3) et the tarpayer filed iacome tax returos fur the
yours 1955, 1956 end 1957 in which she reported inowme received
mﬁmwmwm!mm {1) abowe; that
in the year 1908, ohe recsived $6,000.00 and exsiwded §3,000.00
htWthmmwﬂ.m.m»mm
that for the yesrs 1584 end 1957, the ancunts veeeived by the tam-
payer sotalling $33,500.00 and §$33,000.00 respestively, were
segorted by her is their satizety: that the terpeyes Vhereateer
£iled agplicatises for refund of the taxes so paié by her.

{4) WMat the pajuents made to the cerpayer and yossived
by hor purssant to the sprommats sore fuily set forth ia giading
(1) above 444 not oonstitute tax free gitte sxcludeble fren guOBe
Anuope .

Eased upon the furegoing findings and e rescrd a8
personally constituted, ¢he State Teax Cosmiselion aredy

DETERMTNS ¢

(A) Thet the terpayer Do failed %o estabhlish theat she
ir entitied S0 & vafund of teoee due) that, sceardisgly, thers sun
be o recongutstion, Fesettlenent of revisien of the tases for the
yoar 1953, 195¢ and 1957 and that the mxgayer's sgpiientions with
sospect thereto be and the sane aze havehy denisd.

DTSR, Albany, Bew York on the 26th day of August 196 &
SUNTE TAR COMMESSZON

/s/ JOSEPH H. MURPHY
Wmm
Proeident
mm
/s/ JAMES R. MACDUFF
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