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BUREAU OF LAW e~z

> MEMORANDUM ~ C%7=Ceie— , oCmr o D,

T0: Commissioners Murphy, Palestin & Maedutf
FROM:  Selomon Siles, Hearing Officer
'SUBJECT: LLOYD O. APPLETON

Application for Bevision or Befuad of
Forsonal Intome Taxes under Article u
of mtu‘&utnmnu 19%

A hearing with referenee to the above matter vas Iwld
h!m me at 80 Centre Street, New York, N.Y., on October 1b, A96M,
»gnuma and the uviouu produced are ss showa in the stenso.
ninntes and sxhibits uhitua horevith,

The issue uwxm herein 1: whether ﬂu h?m o
domtelliary of the state of (Joveg smplered s o eivilien lumm |
at the Military Acesdemy at Vest New York, living vwith his
family ia pubdlic quarters there, is to be eensi a menbey of
Armed Foress, exempt from New ‘!mk State persomal um taxes,
susat to ubhuu 9(a) of Section 350 ef the Tax Law. A corelary
fssue 18 whether t tupmx maintaing a pcmt placs of abode
um:: ﬂu state.

mnxmtwummxwu,m wuxmmm
voted in Jowe he voted., Ee Rever mamdth;hioo! :
Iowa as his place of domicile, The record clearly nutnm: that
the taxpayer was a domiciliary of the state of Iowa.

In April, 19%6, the Ma:mr vas appoaam by the n. 8.
ezvsz Service Commission as a Professional Assistent (Grade GSe1l)
te the Asscciate Director of Physieal Bducation nammt of Tae~

ties at the U, §, Military Academy at West Point,
Civil Serviee status is now that of Grade as-uu His title m deon
chonged to Associate Pirector, dut without any chenge in status o9
duties, Kis duties require ai. %o give militery imstruetica ia
marehing, boxing, swimming, militery taoties, ete. The s in
orrm, s & eivilien ins Fuctor of Phynznl uu:tiu at m
;hn‘toﬁu:r serves uwnder :gt:‘uy tggou eri A %{ from oithey the
v By Assdeny or Gener ] o8 In Mashington
P, €, Be 1%«% to vesr the ofnehl V. 8. my ottlm'- =) P
form and insignis at all times.

The orgmmisation of the Military Academy at West Peint is
sontrolled by Title 10, U. 8, Code, Sestions 2 (63' %ﬂ”’ (A& B®)
indicattn tiuny the compesition of the re Arwy.
Section 531 Yos the mnitim of the tuulty at West Peoint.
It states tha th-m shall be ome pomut mfotm of Physiesl

ole
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Bducation, Subdivision (D) of Sectiom h333(prpvid.a‘thax the
ermanent professors of the Academy shall be appointed by the
resident by and with the eonsent of the Senate, Subdivisiea
(D) of Sectiom 4334 provides that the gqrment professors and
reglotrar exercise commsnd and rank only in the Muﬁc Departs

ment of the Academy, In the case of W 1983 €t €. (1907)
19, 1t was held that the office of professor is not an arny offies
ws.%hm the military seceptation of that term snd that this sestion

was designed to give rank to eivilian professors in order t¢ en.

forece military diseipline at the Academy but does not chenge the
character of the office by the addition of actual rank iam armys
Subdivision (B) of Sectien 4339 provides that the eivilian instruce
tors in the Departments of Foreign Languages and Tacties (the Depart-
ment in whiech taxpayer was enmployed) are entitled to publie quar-
ters and fuel and light therefer, : ‘

An agreement was signed on Merch 27, 19%9 by the Aeting:
Secretary of the Tressury o behalf of the United States Treastry
Department, and on Mareh 31, 19%9, by the governer of the state of
New York governing the withholding of New Yerk State imecome taxes
on the compensation paid to Federal employees who are subjest to the
tax end who are regularly employed in the state of New ¥ork whether
they are residents or non-residents.

| In Manual of Peliey, Income Tax Bureau, Article 503, Pages
3y % & ¥, regarding the taxability of foreign, diplematie u}ﬁetﬂa
and employees statiomed in New York as well as army and eiviliam
ersonnel stationed abroad vhere government quarters are furnished
em, it i3 stated thats "Such living quarters would not be c¢com~
sidered as s permanent place of abode maintained by the taxpayer.®

, Although the Inecome Tax Bureau has taken the positiem that
the taxpayer was a resident, I am of the opinion that the taxpayer
was a non.resident of this state for income tax purpeses in acoordance
with Subdivisicn (7) of Secticn 350 of the Tax Law since he was a
domiciliary of the state of Iowa and did not maintain a permsnent
place of sdode in this state.

o As a non.resident the taxpayer was, nevertheless, subjeot
to New York Btate imeome tax liability. However, the taxpayer vas
not required to inelude in his noneresident return as part of gross
ineome dividends and interest income received in acecordance with
Articles 401 and 419 of the Personal Inecome Tax Regulatiens, Ascere
dingly, the correet total tax due from the taxpayer for the year
1959 amounts to $157,23. 8Since $120,70 was nrugz withheld, there
15 an additionsl tax due from him in the sum of $£36.53, with lawful
interest and other statutory charges thereon.
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For the ressons stated above, I recommend that the deter-

mination of the Tax Commission in this matter be substantially in
the form submitted herewith,

) Ay -:S
MAR 30 1965 | SOLOMON SIES
ar ifieer

M. SCHAPIRC

Approved

E. H. BEST
i " .
Approved
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fiﬂftgxwaynr, iloyd v, Appleten, nving £11e8 wn sspliceticn
for revivion oy vefund of rerscne] fnecem tawes under ‘pttele 16
ef the Tem icw for the year 14%0 sud s bearing heving been hold
1o conrecticon tharswith st the office of the ftate Taxw Commissien
st £ Cettre itymety Tew VoTRy H.Y. OB the Ikt’& day of Uetoder,
156k, tefore Zelewen fiea, iearing (fficer of the Tepcrtment of
Saxaticn and Fiommee, st wiieh tsaring the tzyoasef sppeated peve
soneily whd e metter “aviag Desn 2uly ersnined and ecns! deved,
ite "tate Tax Coweirsten leveby findss
(17 Tiet the towrarer Lereln wes sppointed . Lre U, 8,
L1¥31 imrviee Cosmisvion in ipril, 1984 ar & Ivcfessicual Assise
tent, Uiwll nnd mealgned to the Departsest of 114ty Instruetion
BY tre C, T ME108icy cCademy &t west felnty thet his U, . Civil
Lervice platus §2 tew that of Gieldg 20 et sltbeugh Pz tiC)e has
terr etpiged to desctlete lirector, there bar been i change 0
status OF CUBfesr fhgl L % er of tre toamparer cvus'sted of
grving aliitary fuetrection In verebing, bowiog, seicsing, =114
tary Lactios, etog Uigt tle tu¥ 8 ¢p ceevad vnter x1lltary ovders
ertituating fron e tier the T, &, “119Cery soadeny oy tie o fultent
e orpplte tffl0e, wealingtong Uy Cof thet 1o ‘s reculred to weay
tie f{telel ers; olficer®s waifers png insigotag et uPeaant o

Feeticn B3, Title 10 Uy £, (tde, the Loz srer 18 entitied to

wle




publie cvarters snd Tuel end 1ight therefor,

(2) That prior tWw sod Juring Sthe yesr 1999, the taxparer
vt & deoieiliary of the Htate of Yowsy that slthough the tem-
rarer ans his fertly wers furniched guarters ot the ¥i1litary
Aesdeny et vest Foint, Sew York, In ccaneetion with (he serviess
rendered Ly tre Soxpayer for the 'y 6. Avay, sueh guartere #0
net censtitute ¢ cerseuent vlses of abede within the &Gtste of
Eew York,

(3) Thet during the ipar 1995 the taxpavey vas s civilten
sEpicyoe supicyed by the U, &, fvey ot the ¥ilitary scadeny al
«#8% Pointy %, Y, and wes net o mesber of the U, 5o Arued Porees
o setive @ﬂy who would be exeept free the isposition of Few
York Ltate income teyes In aecorde es with Gobdtvisior 7.a of
teetion 350 of the Teyw lew, o

() Trat purseast W on ogPessect eencluded in Aprid, 19!},
between the Secretery of the "nited Etates m 4 the State .
of Yew York governing witdhbclding of Eew Tork ltete inecoe tam .
frow the ~M§Zﬁ¢n”t$@ of suployeen of the tnited States wvhoes Yegw.
isr pleer of cocloyeent 18 loented within the Gtgte of New My
Federsl sgencies are recuired to witihold Yew fork fncose Gas feos
ecusensetiion of exrloyesrs ¢f tia Inited States who are W‘!M w
the tsyes and who gre regulerly empleyed in Bew York vhetbter they
are regpidents or DéfereslGente, , | ,

(5) Tret the trwrsver, & nonereside t of the State of New
Yerky was regulerly enployed in Yew York furing the year 13% as
& oiviitan eapioper of the U, &, Jrsy and subjlect to Yew Youk
itete Inecue tayes a7 & Nometesident In acwcrisuge with feelion
15%es of the Taw lav, | | |

Pased vren the foregoing findings the ftate Tax Commission
hereby

DPTTRMTET G
(:) Thet curing the yesr 19% the taspayesr ves s nomeresident
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of the Ctate of few York for fnecne t:x jurposes in seecrrdeces
witd Iohdtvision ? of lectior M0 of e Ta? lewg thet dvriag
Ste Yerr 1G99, the tawraser was not ¢ cecber of the U, £, irted
Feyens on setive Snty, expuct free e fprosition of Yew York
LEpte fncone teper pursce 't o FORAIE I 0tcr Fes of iegticn 190
ef th& Tox Lowg thet the Caypn vr during the war 1296 wen o
setimte rident regvlarly evrlopred 1A *te ‘trte of Yew Yevk ag o
elvilioy et lowee of the Uy Y, Arey a £ travefore il ieet %0 How
rerk frete withhelding end Yew York Ttets fnecse Yomes 28 8 NON.
restdéent o pecoréanc: with Leetions 351 2o 3%les of the Teax
Lewe |

() Trat so o nonereglient, ths toyvarver was 1ot Pecuired
t¢ ineludie 10 Mis nemeregifent Yoy York Ztite tey retupn se nard
€1 grGan income (ivloend ard Interest ‘nocses 1o ctcorlenes wilh
srticies WOY & M1Q of thw Tevennel Inecms Tex Regristiens,

{r) Trat ge » resvit of Deterninzilom (P) sbeve, tho Samee
due frem Yhe texpayer for the resc 159 smount te §31%97.3%; that
 there wr2 withiwld from thea sclary peid 1o the tawp: eof Ve Lum
ef T130C.70y that there 15 zn a3it%osal Yeleses Gue from the Rl
sarer in the sum ©f $£36.51 with lawful interegt and other statie
tops elavies Lheveemy thet, seeordingly, nr further regosputation,
regettlivient or refund ean be wede 0 the taspayer snd that e
Loxsarer's sprlication for revision or vefund sxeest 32 bereln
iIndlcatad e s tie sare 12 horely dented,

TR T Fltamy, “ew YCrk on the 10th dep: of November ¢ 19 5.
GEaT® T COMMYISEICH
/s/ JCSEPH H. MURPHY

T Compdseiomer

/s/ IRA J. PALESTIN

/s/ ’ JAMES R. WMACDUFF




