
STATE OF NET^/ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

IDF Services, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Stock Transfer Tax
under Art icle 12 of the Tax Law for the Year L973.

That deponent further says that the
herein and that the address set forth on
of the petit ioner.

AITIDAVIT OT }TAILING

State of New York )
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, 1984, he served the within notice of Decision by
cert i f ied mail upon IDF Services, Inc., the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

IDF Serv ices,  Inc.
JFK International Airport
Northwest Terminal 8106.59
Jamaica, NY 11430

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

said addressee is the petit ioner
said wrapper is the last knom address

Sworn to before me this
29th day of February, 1984.

rLz o inister oat
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COI"IMISSION

In thd Matter of the Petition
o f

fDF Services, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Stock Transfer
Tax under Article 12 of the Tax Law for the Year
1973.

AITIDAVIT OF I{AIIING

State of New York )
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, 1984, he served the within-notice of-Decision by
certified mail upon Helen Johnson hlilliamson, the representative of the
petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Helen Johnson l{illiamson
Hall,  Dickler, Lawler, Kent & Howley
460 Park Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said vrrapper is the
last known address of the representative of the petit ioner.

Sworn to before ne this
29th day of February, 1984.

ter  oa
sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12221

February 29, 7984

IDF Setv ices,  Inc.
JFK International Airport
Northwest Terrninal 8106.59
Janaica, NY 11430

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 279a of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission miy be instituted only under
Article 78 of the Civil Practice law and Rules, and must be comnenced in the
Supreme Court. of the State of New York, Albany County, within 90 days fron the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building //9, State Campus
Albany, New York L2227
Phone ll (518) 457-2070

Very truly yours,

STATE TAX COUWSSION

Petit ioner' s Representative
Helen Johnson lrlilliamson
HaIl, Dickler, Law1er, Kent & Howley
460 Park Ave.
New York, NY 10022
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

rDF SERVTCES, INC.

for Revislon of a Determinatlon or for Refund
of Stock Transfer Tax under Artlcle 12 of the
Tax Law for the Year 1973.

DECISION

Peti t loner,  IDF Servlces, Inc.,  JFK Internat ional Alrport '  Northwest

Terminal Bl-dg. 59, Jamal.ca, Queens, New York 11430' f l led a pet i t lon for

revlsion of a determinatlon or for refund of stock transfer tax under Artlcle

12 o f  the  Tax  Law fo r  the  year  1973 (F l le  No.  32061) .

A fornal- hearLng was held before Danlel J. RanalLl, Hearlng Offlcer, at

the offlces of the State Tax Connlssion, Two t{orLd Trade Center, New York' New

York, on JuJ.y 13, 1983 at 1:15 P.M., wlth aLl-  br iefs to be subnlt ted by

September 22, 1983. PetltLoner appeared by llall, Di.ckl-er, LawLer, Kent &

HowJ-ey (Helen Johnson t{iLLlans, Esq., of counsel). The Audlt DlvLsioo appeared

by John P. Dugan, Esq, (Thonas C. Sacca, Esq.r of  counsel) .

ISSUE

t'Ihether there lrae a sale of stock by petltlonerts shareholders to

trust and a subsequent, resale of the stock by the votlng trust back to

shareholders, whlch sale and resale rrere subJect to the stock tranafer

FINDINGS OF FACT

a votlng

the

tax.

1. On November 1.8, 1974, the Audit Dlvlsion Lssued a Notice of Deternl.natl-on

of TaxDue against pet l t loner,  IDF Servlces, Inc.,  for stock transfer tax due

ln the amount of $15,113.75 plus penal- ty of $3,780.00 for a total  due of

$18,893.75  fo r  the  year  1973.



-2-

2. PetLtloner ls a closely held corporation owned prLnarll-y by one

fanlly. In or about December, L972 tt.e owners declded to make a publlc offertng

of petltionerts common stock. In order to ensure that after the publlc offertng

control of petltloner would be retalned by the fanLl-I, the stockholders entered

into two agreements: a votlng trust agreement and a shareholders agreement.

Under the voting trust, agreementr all of the exlstlng stockhol-ders agreed to

transfer their stock to votlng trustees who would have the rlght to vote the

stock of petitloner according to the trusteesr wlshes rather than, nece88ar11y'

those of the stockholders. The shareholders agreement placed restrlctlons on

the shareholdersr r ights to se1l the stock. Pet l t lonerrs stock was to be

recapltalized so that lts prior authorized capltal of 200 shares would be

changed to 3,0001000 shares authorized. Of the shares authorlzed, 3001000

would be owned by the exlsting sharehoLders and transferred to the votlng trust

and 110,000 sharee would be offered for sale to the publ lc.

3. The vot,lng trust agreement provided' ln part' that:

rrThis Agreement shall become effectlve onl-y upon occurrence of
both of the following events:

(i) A Registration Statement has been flled wlth the Securities
and Exchange Connlssion . . .pursuant to the Securl t les Act of  1933 as
amended... and has been decl-ared effective by the Conmission;

(fl) Not less than 110,000 shares have been sold to an underwriter
or the public pursuant to the said Registratlon St,atement.r'

The shareholders agreement was al-so to be contingent upon the S.E.C. reglatratlon

statement becomlng effect ive. The "effect ive datet '  is the date that the S.E.C.

advises that the registration statement is effectlve and ls the polnt at whlch

a company can begin selllng its stock ln the publlc narket.

4. On February 28, L973, eleven stock certlficates ltere lssued to the

existlng shareholders of petltioner reflectlng their ownershlp of petltLonel
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based upon the recapitalizatlon approved on January 25, L973. The certiflcates

hrere not transferred to the votlng trustees.

5. On February 23, 1973, pet l t ioner f l led wlth the S.E.C. i ts reglstrat lon

statement covering 110,000 shares of lts conmon stock. A copy of the statement

was also ftLed wlth the New Jersey Bureau of Securlties because the underwrlter,

a New Jersey firmr estimated that 80 percent of the securlties belng sold ln

the public offerlng would be soLd in New Jersey. By letter dated llarch 19,

L973, the Bureau of Securltles lndtcated that lt obJected to the offering ln

New Jersey. To comply with New Jersey requlrements petitioner had to increase

its pald- ln capital  by at least $300,000.00. To acconpl lsh this '  one of the

sfockholders contrLbuted ptoperty to petltioner to lncrease lts net worth. 0n

Aprll 15, 1973, the shareholders executed a written consent authorlzlng an

amendment to the Certlficate of Incorporatlon of petitloner to enable lt to

lesue preferred stock so as to lncrease the capitallzatlon to the reguired

$500,000.00. The preferred stock was issued to the stockholder who had coutrl-

buted his property ln exchange for hls contrlbution.

6. The S.E.C. sent pet l t loner a def lc iency let ter detal l - lng certaln

changes to petltlonerrs registratlon statement which would be requlred prlor to

the S.E.C. approvlng an effect ive date. On Aprl l  26, 1973, pet i t ioner f l led

the flrst amendment to 1ts registratlon statement with the S.E.C. Inmedlately

thereafter the S.E.C. advised pet l t , ionerrs lega1 counsel that,  with the except lon

of a few mlnor changes whlch could be corrected by a second amendmentr petltlonerts

regietratlon would be approved.

7. Based on the S.E.C. advlce alL part les to the transactLon ant ic lPated

that wlthin a natter of days a eecond anendment would be fl1ed and declared

effectlve and seven days thereafter the publlc offerLng would be conrmenced and
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the sale woul-d cl-ose wlth the underwriter. Accordingly, petltionerre legal

counsel began preparing closLng documents. As part of the preparatlon, on

May 1, L973, counsel prepared a stock certlflcate namlng the votlng trustees

designated ln the voting trust agreement. The stock certlficate ltas held in

escrow to be deltvered to the trusteea on the date of the cLoslng with the

underwriter, at whlch time, by 1ts own termsr the voting trust agreement rtas to

become effect lve.

8. At thls tlme, the underwriter requested a delay ln fll lng the second

anendment because of unfavorable market conditlons. As a reeult, petitlonerrs

counsel waited untll NIay 2L, Ig73 to flle the amendement. t{lthin trto or three

days the S.E.C. advlsed counsel by telephone that lt had no further obJeetions

to the reglstration and petltioner could request an acceleratlon of the effective

date to such tlne as petitioner wanted. The underwrlter then surprised petl-

tlonerrs stockholders by refuslng to slgn the request for acceleratlon as

required by the S.E.C. and announced, by letter dated JuLy 24' L973, that Lt

was withdrawing as underwricer due to unfavorable market condttions which would

preclude a auccessful-  sale of the offer lng.

9. Petitionerfs shareholders hel-d a meeting and decided to wLthdraw the

registration statgment. Petitloner fiLed the thlrd arnendment, to lts registratlon

statement request lng leave to wlthdraw. On August 30, L973, the S.E.C. lssued

an order consenting to the withdrawal.

10. Because the transactlon had collapsed, petitlonerrs coungel deetroyed

alL the closing documents whlch had been hel-d ln escroril. One of counsel's

secretarles, ln antlclpation of the closing, wrote ttcancelledrr across the stock

certlflcates whlch had been Lssued to the shareholders upon the recapltaLlzatlon.

She aLso rrrrote ttcancelLedtt on the stock certlficate namlng the votlng truatees
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whlch nas to have been del-ivered to the trusteee at the closlng. Instead of

redeliverlng the orlginal eleven certlficates which had been marked t'cancelledt',

counsel had el-even nen certificates prepared which were identical ln all

respects, except as to date, to the or lglnal  cert l f icates. These eleven new

certificates nere deLlvered to the ehareholders.

11. On audLt, the Audlt Divislon determlned that the stock certiflcate

namlng the votlng trustees, which was to have been dellvered at the closlng,

lras a transfer of stock subJect to the stock transfer tax. The Audtt Dlvislon

aLso determined that the delivery of the eleven new stock certlflcates to the

sharehol-ders to replace the origlnals was a second transfer of stock subJect to

the tax. The auditor advLsed petltionerrs counsel that had the word "voldtt

lnstead of the word ttcancelledtt been written on the certi-flcates, he would not

have assessed tax because the word rrvoldtt lndicated to him that nochlng had

happened in the first place, whereas the word t'cancelled" lndicated that

somethlng had happened and a tax was due.

L2. PetltLoner argued that lts shareholders contlnued to act and vote aa

individual sharehoLders prlor to the ldthdranal and at no time was any power

transferred to the votlng trust. Petltloner al-so malntaLned that, elnce the

existence of the voting trust was contingent upon an effectlve date of reglstra-

t lon from the S.E.C, and sale of the 110,000 shares to the publ ic and these

events never occurredr the votlng trust never came into exigtence and the stock

certiflcate from the sharehoLders lras never del-lvered to lt since the closlng

never took place. Moreoverr petltioner argued that the taxabillty of a traneac-

tlon shouLd not be deternined by the semantlc difference between the words

ttcancel-ledtt and ttvoidtt; rather the substance of the transactlon should control .
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CONCLUSIONS OF LAW

A. That subdivlslon I of sectlon 270 of the Tax Law lmposee a tax "on all-

sales or agreements to seLl, or memoranda of sales and all dellverles or

tranafers of shares or certiflcates of stock... whether made upon or ehorrn by

the books of the . . .corporat ion.. .or by any asslgnnent ln blank, or by any

deJ-ivery. .  . ' r .

B. That the aforesatd sectlon rrcontenplate[s] something nore than a

theoret ical-  change of t i t le.  [ I t ]  contenp1ate[s]  sone physical  act;  the

delivery of a certiflcate; the executlon and delivery of a b111 of sale; an

entry upon the books of the corporatlon." (Phelps-Stokes Estates v. Nlxon, 222

N.Y. 93, 99-100. See also Schwartznan v. KimLer, 57 Misc 2d 1.02, 108).  In the

instant case' there was no sueh physlcal act of dellvery or transfer of the

stock certlflcates nor does lt appear from the record that any entrles were

made Ln petltloner's books and records reflectlng a transfer. The only physlcal

act whlch occurred was the dellvery of the stock certlficates to an eacrow

agent in preparatlon for a closing which never took place. Moreoverr slnce the

S.E.C. registration never became effectlve and no stock was sold, neither the

voting trust agreement nor the shareholders agreement ever came lnto effect.

Since there lras no voting trust, there rras no taxable transfer of stock from

the sharehoLders to the trust and, therefore, no retransfer from the votlng

t,rust back to the sharehoLders. The new stock certifl.cates lrere merely subetL-

tuted for the old certiflcates whlch had been defaced and the fact that "cancelled"

was written on the certificates instead of ttvoldt' does not alter the nature of

the transaction. There ril€E€r therefore, no transfers of stock eubject to the

stock transfer tax.
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C. That the pet l t ion of IDF Servlces, Inc.

Determinatlon of Tax Due issued November 18, L974

DATED: Albany, New York STATE TAX

FEB 2I 1984

is granted and the Notlce of

ls canceLLed.

COMMISSION

\stucoMlrrssrorE{


