
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter

Contlnental

of the Petltl.on
o f

Can Conpany, Inc.
AFFIDAVIT OF }'AILING

for Redeterminat,lon of a Deficiency or Revision
of a Determlnatlon or Refund of Stock Transfer Tax
under Artlcle L2 of the Tax Law for the Perlods
L2/15170 ,  r r /9 /71  &  L /3 r /74 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connl"e Hagelund, being dul-y sworn, deposes and says that
he/she is an employee of the State Tax Comisslon, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he/she served the wlthl"n
notice of Decislon by certifi.ed mail upon Contlnental Can Company, Inc.' the
petltloner in the within proceedlng, b! encloslng a true copy thereof Ln a
securely sealed postpald wrapper addressed as fol lowe:

Contlnental Can Coupany, Inc.
c/o ContLnental  Group, Inc.
I Harbor PLaza
Stanford, CT 06902

and by deposlting same enclosed l"n a postpaid properLy addressed ltraPPer in a
post office under the excluslve care and custody of the United States Poetal
Service withln the Stat,e of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

said addressee ls the Petitloner
sald wrapper is the Last known addreas

Sworn to before ne thl-s
28th day of January, 1986.

sLer oaths
sec tLon 174purauant to



STATE OF NEW YORK

STATE TAX COMMISSION

In the I'latter

Conttnental

of the Pet l t lon
o f

Can Company, Inc.
AFFIDAVIT OF MAILING

for Redeterml"natl"on of a Deficlency or Revlslon
of a Determination or Refund of Stock Transfer
Tax under Article 12 of. the Tax Law for the
P e r l o d  L 2 l L 5 / 7 0 ,  t L / 9 / 7 1  &  t l 3 I l 7 4 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlsslon, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he served the wlthln notlce
of Decl"sion by cert l f led mai l-  upon Dwlght W. El l - is I I I ,  the representat ive of
the petltloner in the withln proceedl-ng, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Dwlght W. El l ls I I I
l l l lkie, Farr & Gallagher
1 5 3  E .  5 3 r d  S t .
New York, NY 10022

and by deposl"tlng same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the exclusive care and custody of the Unlted States Poetal
Servlce wlthln the State of New York,

That deponent further says that the said addressee ls the representattve
of the petitloner hereln and that, the address set forth on sald wrapPer 1g the
last known address of the representatl,ve of the petitloner.

Sworn to before me thl-s
28th day of January, L986.

Authorized to
pursuant to Tax Law sect lon I74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 28, 1986

Contlnental Can Company, Inc.
c/o Cont inental  Group, Inc.
1 l{arbor Plaza
Stamford, CT 06902

Gentlemen:

Pl-ease take notlce of the Deciston of the State Tax Conmission enclosed
herewlth.

You have now exhausted your rtght of review at the admlnistratlve level.
Pursuant to sect lon(s) 279A of the Tax Law, a proceedlng ln court  to r tv lew an
adverse declsion by the State Tax Commisslon may be l-nstituted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 90 days from the
date of this not lce.

Inqulrles eoncerning the conputation of tax due or refund alLowed ln accordance
wlth this decision may be addressed to:

NYS Dept. Taxatl"on and Finance
Law Bureau - Litlgation Unit
Bul ldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t loner t  s Representat lve
Dwight W. El l ls I I I
lJilkle, Farr & Gallagher
1 5 3  E .  5 3 r d  S t .
New York, NY 10022
Taxing Bureauts Representatlve



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CONTINENTAL CAN COMPAI'IY, INC.

for a Ilearlng to Review a Determinatl.on of
Stock Transfer Tax under Art icLe 12 of the
Tax Law for the Periods December 15, L970,
November 19, 1971 and January 31, L974.

I .  Whether pet l t toner ls

transfers of stock whlch took

DECISION

llabLe for addlt ional-  stock transfer tax on

place pursuant to plans of merger.

Pet i t , ioner,  Cont lnental  Can Company, Inc.,  c/o Cont l"nental  Group, Inc.,

1 Harbor PLaza, Stamford, Connect icut 06902, f l led a pet, i t lon for a hearlng to

revlew a determination of stock transfer tax under Artlcle 12 of the Tax Law

for the perlods December 15, L970, November 19, 1971 and January 31, L974 (FLLe

No. 32062).

On Septenber 29, 1983, pet i t ioner,  by i ts representat ive, t r{ i l lk ie '  Farr &

Gallagher, waived a formal hearl"ng before the State Tax Commission and requested

the Connlssion to render its decision on the Department of Taxation and Flnance

f i le,  the st ipulat lon executed by Wil lk le,  Farr & Gal lagher (Dwight tr ' I .  E11ls '

I I I ,  of  counsel)  on behalf  of  pet l t ioner and by John P. Dugan, Esq. (Anne I '1.

Murphy, Esq., of counsel) and exhlbits and memoranda of Law to be subnitted by

Septeuber 20, 1985. After due considerat ion of the recordr the State Tax

Commisslon hereby renders the fol lowlng declsion.
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I I .  Whether pet i t loner paid stock transfer tax on transfers of stock

aris lng from the merger of Tee-Pak, Inc.,  an I l l inois corporat ion, lnto Tee-Pak'
t -

Inc.,  a Delaware subsidiary of pet l" t ioner.

I I I .  Whether the penalty assert ,ed agalnst pet i t loner should be remlt ted.

FINDINGS OF FACT

1. Pet i t ioner,  Cont inental  Can Company, Inc. (rrCont lnental t ' ) ,  a New York

corporation, is currently known as Continental Group, Inc.

2. Pet i t ionerrs representat ive and the Audit  Dl-vis ionrs representat lve

entered into a st ipulat lon whlch provldes, ln relevant part ,  as foLlows:

a. As the result  of  Cont inentalrs f1L1ng a pet i t ion with the Department

of Taxatlon and Finance in 1973, seekLng approval for keeplng certain

stock transfer books in Canada, the Department initiated an audLt of the

stock transfer books and records of Cont,inental and several of lts subsidlarles

for the period of September 1, 1966 through February 28, L974.

b. Upon concluding its audlt, the Department lssued to ContinentaL a

Notl-ce of Determinatlon of Tax Due under Artlcle L2 of the Tax Law, dated

December  5 ,  1974,  asser t ing  a  s tock  t rans fer  tax  de f ic lency  o f  $771276.05 .

In addlt ion, the Department sought to lmpose a penalty of $19'500.00 upon

Continental .

c. The contested determinatlon rel-ates to three transactions ln whlch

Continental transferred its treasury stock in connectl"on wlth the trl-angular

mergers of one or more non-New York corporatlons into one of Continentalrs

Delaware subsldiar ies.

d. In each merger,  the shareholders of the corporat ion or corporat ions

that were merged lnto the Continental subsidiary received Continental
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treasury stock upon surrender of the certiflcates that had evldenced the

shareholderst lnterests in the merged corporat ion or corporat, lona.

(1) In connect ion with the nerger of Tee-Pak'  Inc. '  an I l l lnols

corporat,ion, into Tee-Pak, Inc.r a Delaware subsldiary of Continental

("Tee-Pak Merger"), shareholders of the ILllnols corporatlon recelved

L,2841945 shares of Cont inental-  t reasury stock.

(2) In connection with the merger of Great Plains Bag Corporation

and Great, Plains Leasing Company, Inc., both of which were Iowa

corporatl-ons, into Great Plalns Bag Corporation, a Delaware subsidlary

of Continental (rrGreat Plains Mergerrr), shareholders of the Iowa

corporat ions received 218r576 shares of Cont inental  t reasury stock.

(3) In connectlon with the uerger of Holmes Lumber Company' Inc. r

a South Carollna corporati"on, into Holmes Lumber Company, Inc., a

Delaware subsidiary of Contlnental ("Holmes Lumber Merger"), the sole

shareholder of the South Carol ina corporat ion recelved 64r000 ehares

of Cont lnental  t reasury stock.

e. In each of the mergers, the taxable event for purposes of Art lc le

L2 of the Tax Law was the lssuance of Continental treasury shares and the

record transfer of such shares on the books of Cont,lnentalrs New York

transfer agent.

f .  For purposes of Art ic le 12 of the Tax Law, Cont inentaL, rely ing

upon the opinlon of lts counsel, treated each of the nergers as constltutlng

a "single taxable salerr within the meaning of Tax Law section 270-a(2) ar;rd

thus qualifying for the maximum tax rate appllcabLe on the date of the

merger in guest ion as set forth in Tax Law sect ion 270-a(2).
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C. The Great Plains Merger was effect ive as of November 19, I97I.

The naximun amount of tax payable on a single taxable sale quallfylng

under Tax Law section 270-a(2) and made duri.ng the period between July I,

1971 and June 30, L972 was $750.00. In connect lon rr i th the Great Plalns

Merger,  Cont inental-  paid a tax of $750.00 by stock transfer stamps, such

amount being calculated at the Tax Law sectl"on 270-a(2) maximum tax rate.

In calculating the alleged deficiency asserted in connectl-on with the

merger,  the Audit  Divis lon credlted this payment against the asserted

def ic iency .

h. The l lo lmes Lunber Merger was effect lve as of JanuarY 31'  1974.

The maximum amount of tax payable on a slngle taxabl-e sal-e quallfylng

under Tax Law sect ion 270-a(2' l  and made on or after July 1, 1973 was

$350.00. In connection with the ttolmes Lumber Merger, Continental paid a

tax of $350.00 by stock transfer stamps, such amount belng calculated at

the Tax Law section 270-a(2) naxlmum tax rate. In calculating the aLleged

deficiency asserted in connection with the merger, the Audlt DLvlslon

credited this payment against the asserted def ic lency.

i .  The Tee-Pak Merger was effect lve as of December 15, 1970. The

maxlmum amount of tax payable on a single taxable sale quallfylng under

Tax Law sectlon 270-a(2) and made during the period between Jul-y 1, L970

and June 30, 1971 was $11250.00. Cont inental  t reated the transfer of l ts

treasury stock in connectlon wlth the Tee-Pak Merger as a singLe taxable

sale qual i fy lng for the $1,250.00 rate under Tax Law sect l .on 27O-a(2).

Although a tax in the amount of $1 r25O.00 was apparently paid with respect

to the merger by affixtng stock transfer stamps in that amount to a

memorandum of the transfer pursuant to Tax Law sectlon 270.4 and enterl"ng
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the number of the memorandum ln the Tax Stanp Record malntalned by Bankers

Trust Company, which was then serving as ContLnentalrs NeIr York transfer

agent, Contlnental subsequently changed transfer agents and has not been

able to locate the memorandum to whlch the stamps ln questlon were actually

a f f i xed .

J. The nergers were effected in substantiall-y the same manner and

uslng substantlall-y stnJ.lar docqments. In each caser a slngle transferort

Continental, transferred shares of one class of stock lssued by one

issuer. The transfer ln each case was consunmated by the execution of a

contract by and anoung Contlnental, its Delaware subsidLary and the

corporatlon or corporatlons to be merged. The contract for each merger

set forth the terns and condltl.ons under whlch the nerger would take pl-ace

and under which Continental would transfer its shares. In each merger'

the contract governed the transfer of every Contlnental share. There was

no separate or distlnct consideratlon gLven for any of the Contlnental

shares nor rrere there separate or distinct negotiatLons wlth the Person8

who received such shares.

3. On or about February 22, 1984, the Audit DlvLsion reduced the amount

o f  tax  asser ted  to  be  due to  $29,079.35 ,  p lue  pena l ty  o f  $7 ,300.00 ,  fo r  a  to ta l

of g36,37g.55. The Audlt  Divls ion reduced the asserted def ic lency in order to

comply with the holdtng in Boslon Stgck Exchange v. State Tax Com., 429 V'S'

318 (1977) .

4. I,l ith respect to the Tee-Pak Merger, the Audit Divislon aeserted that a

tax of five cents rras due on the transfer of L69r4l1 shares to lndividual

Tee-pak sharehol.ders. Moreover, a maxlmum tax of $1r250.00 each wae asserted

for separate, muLtlple share transfers to thlrteen lndlvldual stockholders'
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Further, the Audtt Division has declined to give petitloner any credlt for tax

al legedly paid slnce pet i t ioner had not establ ished that tax stamps were

aff ixed to the transfer docunents.

5. With respect to the Great Plalns Merger, the Audit Divlsion has

asserted a tax due of f ive cents each wlth respect to the transfer of 72rL76

shares and a maximum tax of $750.00 on each of two nultiple share transfers.

6. The Audit Dlvlsion currently asserts that no additlonal tax ls due

with respect, to the llolmes Lumber Merger on the basls that a maximum tax ls

appl icabl-e for the transfer of 641000 shares and this tax has been paid.

CONCLUSIONS OF LAW

A. That during the pertods in lssue, Tax Law sectlo$ 27O-a(2) provlded,

in relevant part :

"Where any sale nade within the state and subject to the tax
imposed by thls chapter relates to shares or certificates of the same
cLass and issued by the same issuer the amount of tax upon any such
slngle taxable sale shal l  not exceed.. .dur lng the perlod beglnnlng on
July flrst, nineteen hundred seventy and ending on June thlrteenth,
nineteen hundred seventy-one, the sum of one thousand two hundred
f l f ty dol lars;  dur ing the period beglnnlng on July f i rst ,  nlneteen
hundred seventy-one and ending June thirteenth, nineteen hundred
seventy-tno, the sum of seven hundred fLf. ty dol lars;  . . .and on and
after July f i rst ,  nineteen hundred seventy-three, the sum of three
hundred f l f t y  do l la rs . . . "  (enphas ls  added) .

B. That,  general ly,  Art ic le 12 of the Tax Law imposes tax uPon transfers

of stock and other cert i f icates of shares (Tax Law $270; 58A N.Y. Jur. ,  Taxat ion,

5753).  The tax is l "nposed on each share (Tax Law $270t2]) .  In contrast,  the

merger agreement was not a taxable event for purposes of the stock transfer

tax. Rather, the taxable event was the transfer of the shares of stock.

Accordingly, the merger agreements dld not constitute a "single taxable sale"

wlthin the meanlng of Tax Law section 270-a(2) and the Audlt Divislon properly

computed the tax due on the transfers of stock.
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C. That the payment of stock transfer tax is denoted by an adhesive stamp

or stamps aff ixed in the manner prescr ibed by Tax Law sect lon 27O.4. Pet l . t loner

has not established that the requlsite stamps were afflxed as requlred by said

sectlon. Accordingly, the Audit Dl-vision properLy concluded that petitioner

\ras not, entitled to be given credit for the tax a1-Leged1y paid on the Tee-Pak

Transfers.

D. That Tax Law sect ion 277 provides, in pert inent part :

"Any person, f l rm, company, associat lon or corporatLon' or business
conducted by a trustee or trustees that shalL vlolate any of the
provlslons of sectlon two hundred seventy, sectlon two hundred
seventy-a or section two hundred seventy-two of thls chapter shal-L,
in additlon to the other penal-ties provl-ded for l-n this artl"cJ-e ' be
subject to a penalty of one dollar for each and every share of stock

'  or of  other lnterest taxable under this art lc le so sold or transferred,
or transferred or entered upon the books of the corporatlon or
trust,ees, as the case may be, wlthout the Paynent of the tax by thl.s
artlcle inposed thereon. Such penalty rnay be compromLsed by the tax
commission. t t

E. That ln vlew of the fact, that petitloner relied upon the reasonable

advlce of counsel,  the penalty lnposed is cancel led.

F. That the petitlon of Contlnental Can Conpany, Inc. is granted only to

the extent of Conclusion of Law 'rErr and the Not lce of Def lc lencyr as adjusted

per Fl"nding of Fact "3rr,  is to be modif led accordingly;  the Not, ice of Def lc i€nclr

as so nodlf ied, is ln al l  other respects sustalned.

DATED: Albany, New York STATE TA)( COMMISSION

JAN 2 81986


