
STATE OF NEI^i YORK

STATE TAX COUI'IISSION

In the Matler of the Petition
o f

Morgan Stan ley  & Co. ,  Inc .

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Stock Transfer
Tax under Article 12 of the Tax Law for the Period
4/30/74 -  L0/3r/7s.

That deponent further says that the said
herein and that the address set forth on said
of the pet i t ioner.

Sr'rorn to before ne this
9 th  day  o f  October ,  1981.

AFFIDAVIT OF }TAITING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 years of age, and tbat on
the 9th day of October, 1981, he served the within notice of Decision by
cert i f ied mai l  upon Morgan Stanley & Co.,  Inc.,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
ldrapper addressed as fol lows:

Morgan Stanley & Co.,  Inc.
1251 Ave. of the Americas
New York, NY 10020

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

addressee is the petitioner
rdrapper is the last known athe last known address



STATE OF NEW YORK
STATE TAX COMMISSION

n the Matter Pet i t ion

Morgan Stanley & Co.,  Inc. :

for Redetermination of a Deficiency or a Revision :
of a Determinat.ion or a Refund of Stock Transfer
Tax under Article 12 of the Tax Law for the period:
4130/74 -  1013r/75 :

of
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AIT'IDAVIT OF MAIf,IIIG

State of New York
County of Albany

Jay Vredenburg, being duly swor4, deposes and says that he is an euployee
of the Department of Taxation and Finance, over 18 years of age, and thal on
the 9th day of 0ctober, 1981, he served the within notice of Decision by
certified mail upon John A. Corry the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addreqsed as fol lows:

John A. Corry
Davis,  PoIk & Wardel l
One Chase Maohattan Plaza
New York, NY 10005

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the exclusive care and cuslody of
the united states Postar service within the state of Nerp york.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wiapper is the
Iast known address of the representative of the petitioner. ./

Sworn to before ne this
9 th  day  o f  October ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  9,  1981

Morgan Stanley & Co.,  Inc.
1251 Ave. of the Anericas
New York, NY 10020

Gentlemen:

Please take notice of the Decision of the State Tax Comrission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 279A of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be connenced in the
Supreme Court of the State of New York, Albany County, within 90 days from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

l{YS Dept. Taxation and Finance
Deputy Cormissioner and Counsel
A1bany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COI{MISSION

cc: Petit ioner's Representative
John A. Corry
Davis, Polk & Wardell
One Chase Manhattan PLaza
New York, NY 10005
Taxing Bureau's Representative



STATE 0F t'IEI,f YORK

STAIE TN( COMMISSION

In the Matter of the Petition

o f

MORCAN STAtrruY & C0., INC.

for a Hearing to Review a Deternination of
Tax Due or a Determination Denying a Refund
of Stock Transfer Tax under Article 12 of the
Tax Law for the Period April 30, 1974 through
0ctober  31 ,  1975.

1. On tr'ebruary 23, L976., the Audit

Stanley & Co., Inc. ("Morgan Stanley") a

DECISION

Petit ionef, Morgan Stanley & Co., Inc., 1251 Aveoue of the Anericas, New

York, New York 10020, filed a petition for a hearing to review a deternination

of tax due or a deternination denying a refund of stock transfer tax under

Article 
'12 of the Tax Law for the period April 30, 1974 through October 31,

1975 (file No. 24866).

A formal hearing was held before Doris Steinhardt, Hearing Officer, at the

offices of the State Tax Cornmission, Two World Trade Center, New York, New

York, on March 12, 1981 at 9:15 A.M. Petit ioner appeared by Davis, Polk &

Idardwell,  Esqs. (John A. Corry, Esq., of counsel). The Audit Division appeared

by Ralph J. Vecchio, Esg. (Irwin Lelry, Esq., of counsel).

ISSIIE

Whether the maximum New York stock transfer tax provided uoder section

270'a.2 of the Tax Law applied to group sales nade by petitioner as a nanaging

underwriter, to the extent that such sales represented petitionerfs own allocation

as a co-underwriter of such shares.

FINDINGS OF FACT

Division issued to petitioner llorgan

Notice of Deternination of Tax Due,
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asserting additional taxes due under Article 12 of the Tax Law for the period

Apri l  30, 1974 through 0ctober 31, 1.975 in the amount $788,766.59. By letter

dated December 7, 1976, the Division adjusted this amount (for reasons explained

in f ra )  ro  $185 ,164 .50 .

2. Petit ioner paid such amount, under protest, on Februar! 7, 1977 and on

February 4, 1979 filed a Refund Application. By letter dated February 20,

1979, the Audit Division notified Morgan Stanley that its claim was rejected in

its entirety. Morgan Stanley thereafter filed a denand for hearing.

3. Morgan Stanley, a Delaware corporation, is a member firm of the New

York Stock Exchaage and is engaged in the business of, investnent banking,

including participation in the underwriting of securities as an underwriter,

and also as a manager acting on behalf of syndicates of co-underwriters.

4. During the period at issue, pursuant to writtea contracts, Morgan

Stanley acted as manager or co-manager, and also as a member of certain under-

writing syndicates making public offerings of securities. Each written contract,

or "Agreement Among Uaderwriters", authorized llorgan Stanley as manager to make

group sales on behalf of the syndicate to dealers for resale or to retail

purchasers. (A group sale is one in which the syndicate nanager sells a large

block of securit ies to such dealer or retai l  purchaser and al locates the shares

sold to each nember of the underwriting syndicate in accordance with the

particular member' s underwriting proportion. )

5. The Agreenent Arnong Underwriters delineated the rights and obligations

of the underwriters among themselves as menbers of the underwriting syodicate,

and the rights and obligations between the syndicate manager and the nembers,

including the nanager. The contract connitted each underwriter in the syndicate

to buy a specified number of shares (its underwriting proportion) for resale by
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public offering. The compensation each member received for its underwriting

proportion was dependent upon the number of shares each member agreed to buy;

as a natter of practice, those menbers which were additionally syadicate

managers usually had the highest underwriting proportion. The nanager received

a fee for organizLrg and managing the offering and for assisting in preparation

of the registration statement. The nanager's fee was based upon the total

nunber of shares offered to the public by all underwriters in the syndicate,

including the managerl the managerts underwriting proportion played no part in

calculating this fee.

6. A representative Agreement Anong Underwriters, received into evidence

at the hearing in this matter, provided in relevant part:

rrExcept for sales for the accounts of Underwriters designated by a
purchaser, aggregate sales of Shares to institutions shall be made
for the accounts of the several Underwriters as nearly as practicable
in their  respect ive underwri t ing proport ions.. . .  Sales of Shares to
dealers shall be nade for the account of each Underwriter approxi-
mately in the proportion that Shares of such Underwriter held by you
for such sales bear to the total  Shares so held."

7. At the time of such underwriting transactions, Morgan Stanley determiaed

its stock transfer tax liability, and the liability of each other co-undenyriter,

by applying the maximum tax provided by section 270-a.2 of the Tax Law to the

total  anount of sales al locable to each co-underwri ter ( including i tsel f) .

This method was in lieu of the application of the fixed rate per share of stock

sold, provided by subdivis ion 2 of sect ion 270 of the Tax Law.

8. The Audit Division asserted against petitioner additional taxes in the

amount $788r166.59, based on imposit ion of the "per sharerrrate upon al l  sales

in each transact ion, other than sales to a single purchaser.

9. Subsequently, in a letter dated December 7, 1976, the Audit Division

in effect conceded that the maxinum tax applied to all sales allocab1e to each
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individual co-underwriter. However, the Division maintained its position tbat

the naximun tax was not applicable to those sales allocable to l{organ Stanley

as a participating co-underwriter, on the theory that it acted as rfprincipal"

in these transactiohs. The amount of tax was accordingly reduced to $185r164.50.

CONCf,USI0NS 0F l"Atrl

A. That the stock transfer tax of Article 12 of the Tax Law is generally

computed, putrsuant to subdivision 2 of section 270, on the basis of a fixed

rate per share of stock sold, with the rate dependent upon the selling price of

the shares (e.8., 3.25 cents per share when the sell ing price is between $10.00

and  $19 .99  pe r  sha re ) .

B. That, however, under subdivision 2 of section 270-a of the Tax Law, as

effect during the period involvedrl 
" 

maximum tax was inposed upon single sales

of stock made in New York.

"Where any sale nade within the state and subject to the tax inposed
by this chapter relates to shares or cert i f icates of the sane class
and issued by the same issuer the amount of tax upon any such single
taxable sale shall  not exceed...the sum of three hundred f i f ty
dollars; provided, however, that sales made within this state by any
member of a securities exchange or by any registered dealer, who is
pernitted or required pursuant to any rules and regulations promul-
gated by the tax commission pursuant to the provisions of section two
hundred eighty-one-a of this chapter to pay the taxes imposed by this
article without the use of the stamps prescribed by this article,
pursuant to one or nore orders placed with the sane mgmber of a
securities exchange or the same registered dealer on one day, by the
same person, each relating to shares or certificates of tbe sane
class and issued by the same issuer, al l  of which sales are executed
on the same day (regardless of whether it be the day of the placing
of the orders), shall ,  for the purposes of this subdivision two, be
considered to constitute a single taxable sale." (Enphasis added.)

Thus, several sales of shares of the sane class of the sane issuer, made by a

member of a securities exchange to several different buyers, rdere considered to

constitute 4 single taxable sale (for purposes of the maximum tax), if such

I-  Repealed by Ch.  878,  Laws 1977.
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sales were made pursuant to the order of one person on one day and were executed

on a single day.

C. That an opinion of counsel for the Department of Taxation and Finance,

September 7' L976, found the above-quoted provision applicable to certain sales

by co-underwri ters,  as fol lows:

"[lI]here a co-underwriter praces an order with the managing or
another underwriter to sell shares from his underwriting comnitnent
and the sale is made within this State by the underwrittr who is a
member of a securities exchange or by a registered dealer and who is
permitted or reguired pursuant to the provisions of section 281-a of
the Tax taw to pay the taxes inposed by Article 12 without the use of,
stanps, such sales by each co-underwriter executed on any one day of
the same class of security issued by the same issuer are subject to
the single taxable sale provision deternined under the claus- beginning
with the word 'provided'  of  subdivis ion 2 of sect ion 270-a of the Tax
Law. Thus, with respect to each co-underwriter there would be one
maximum amount of tax payable per day with respect to arl such
sales .  r f

D. That the proviso does not, however, apply to the group sales made by

the syndicate nanager which were allocated to it,s underwriting proportion.

Petitioner did indeed assume and fulfil l two roles with respect to the syndicate,

as manager and as a participating nember. And by the terms of the Agreement

Among Underwriters, petitioner rdas prevented from allocating group sales to the

advantage of its own account; the Agreement required that sales be credited as

equitably as practicable to tbe several underwritersr accounts. But as to

those sales al located to pet i t ioner 's underwri t ing proport ion, pet i t ioner had

clearly sold for its own account. The nanager selling stock for its own

account is obviously not doing so "pursuant to one or more orders placedrt with

it 'tby the sane person". Such is the clear iurport of the statutory language.

E. That this result is consistent with the treatment of a specialist

v is-a-vis the same proviso, Opinion of Counsel,  Dept.  of  Taxat ion and Finance,
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August  26,  1974,  2 N.Y.  Srate Tax Rep.  (CCH) f l57-401.60,

selling shares from his net retention.

F. That the petit ion of l{organ Stanley & Co., Inc.

the notice of detennination, as adjusted on December 7,

fu l l .

DATED: Albany, New York STAIE TAX COI|MISS

ocT 0 I 1981

and of an underwriter

is hereby denied and

1976, is sustained in


