
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Boise Cascade Corporat ion

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Stock Transfer
Tax under Article 12 of the Tax law for the Period
August 31, 1969.

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says tbat he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 20th day of November, 1981, he served the within notice of Decision by
certified mail upon Boise Cascade Corporation, the petitiooer in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
vJrapper addressed as follows:

Boise Cascade Corporat ion
One Jefferson Square
Boise, Idaho 83728

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cuiiody of
the United States Postal Service within the State of New York.

That deponent further gays
herein and that the address set
of the petit ioner.

Sworn to before ure this
20th day of November, 1.981.
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Boise Cascade Corporat ion
ASFIDAVIT OF MAIIING

for Redetermination of a Deficiency or a Revision :
of a Deterurination or a Refund of Stock Transfer
Tax under Article 1.2 of the Tax Law for the Period:
August 31, 1969.

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 20th day of November, 1981, he served the within notice of Decision by
certified nail upon llichael li l. DilI the representative of the petitioner io the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Michael W. Di l t
c/o Reid & Priest
40 lCal l  St.
New York, NY 10005

and by depositiag same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care a[d custody of
the United States Postal Service within the State of New York.

That deponent
of the petitioner
Iast known address

further says that the said addressee is
herein and that the address set forth on

of the representative of the petitione

the representative
said wrapper is the

Sworn to before me this
20th day of November, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Boise Cascade Corporat ion
One Jefferson Square
Boise, Idaho 83728

Gentlemen:

Please take not ice of the Decision
herewith.

Novenber 20, 1981

of the State Tax Conmi.ssion enclosed

You have now exhausted yoqr right of leview at the adninistrative level.
Pursuant to section(s) 279A of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comrnenced in the
supreme court of the state of New York, Albany county, within 90 Days fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

l{YS Dept. Taxation and Finance
Deputy Counissioner and Counsel
Albany, New York L2227
Phone # (518) 457-6240

Very truly yours,

STATE TA)( COMMISSION

c c : Petitioner' s Representative
Michael W. Dil l
c/o Reid & Priest
40 WaIl St.
New York, NY 10005
Taxing Bureau's Representative



STATE OF N8W YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

BOISE CASCADE CORPORATION

for a Hearing to Review a Deternination
Due or a Determination Denying a Refund
Stock Transfer Tax under Article 72 of
Law for the Period August 31, 1969.

DECISION

of Tax
of

the Tax

Peti t ioner,  Boise Cascade Corporat ion, One Jefferson Square, Bolse, Idaho

83728, filed a petition for a hearing to review a determination of tax due or a

determination denying a refund of stock transfer tax under Article 12 of the

Tax Law for the period August 31, 1969 (Fi le No. 24358).

A formal hearing was held before Doris Steinhardt, Ilearing 0fficer, at the

offices of the State Tax Commission, Two World Trade Center, New York, New

York, on May 19, 1981 at 2:45 P.! t .  Pet i t ioner appeared by Reid & Priest,  Esgs.

( l l ichael W. Di l I ,  Esq. and Richard C. Al l ison, Esq.,  of  counsel) .  The Audit

Divis ion appeared by Ralph J. Vecchio, Esq. (Angelo A. Scopel l i to,  Esq.,  of

counse l ) .

I. hlhether the collection of any stock ttansfer taxes relating to the

merger of Ebasco Inclustries, Inc. into petitioner Boise Cascade Corporation is

barred by the statute of limitations prescribed by section 281 of the Tax Law.

II .  Whether the f i l ing of the cert i f icate of merger of Ebasco Industr ies,

fnc. into Boise Cascade Corporation with the Secretary of State of the State of

New York comprised a transfer of the portfolio stock held by Ebasco fndustries,

Inc.,  subject to the stock transfer tax.
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whether the stock transfer tax was

the Conpania Cubana de Electricidad

applicable to the shares of

held by Ebasco fndustries,

TINDINGS OF FACT

1. As the result of a field examination of the books, records and nenoranda

of Ebasco Industr ies, Inc. ("Ebasco"),  which merged into pet i t ioner Boise

Cascade Corporat ion ("Boise Cascade"),  the Audit  Divis ion issued to Boiee

Cascade a Not ice of Determinat ion of Tax Due, under date December 2, 1970,

asserting additional stock transfer taxes in the amount $149,541.26. Said tax

l iabi l i ty al legedly arose out of the transfer to Boise Cascade of port fol io

stock and of stock in subsidiaries owned by Ebasco upon the merger.

2. 0n or about Decenber 17, 197A, Boise Cascade petitioned for a hearing

to review said deternination.

3. No response was made to the petition until Hay 7, 1979, on which date

the Tax Appeals Bureau of the State Tax Comnission advised petitioner of the

scheduling of a pre-hearing conference.

4. Boise Cascade was organized under the laws of Delaware on April 23,

1931 and at the time in question hras a diversified company engaged in growing

and harvesting timber, nanufacturing and selling lunber, and selling building

materials at wholesale and retail; and in nanufacturing and selling paper and

paper products, packaging and container products, of f ice products, mobi le

homes, specialty vehicles and factory and on-site homes and other buildings,

among others.

5. Ebasco (formerly, Electric Bond and Share Company) was organized under

the laws of New York in 1905. At the time in question, it was an investnent

company, registered as such under the Investnent company Act of 1940.
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6. The Agreenent and Plan of Merger of Ebasco into Boise Cascade was

executed on April 24, 1969 outside the State of New York. The stockholders of

each company approved the merger at their respective meetings held on JuIy 23,

1969. As cal led for by sect ion 907 of the New York Business Corporat ion Law, a

copy of an appropriate Certificate of Merger was filed with the Depart^nent of

State of the State of New York at 8:40 A.M. on August 19, 1969. As provided by

section 252 of the Delaware General Corporation Law, a copy of the Agreement

and Plan of Merger was filed with the Secretary of State of the State of

De laware  a t  10 :00  A.M.  on  August  19 ,  1969.

7. The Agreenent and Plan of uerger provided in pertinent part:

"FIRST: 0n Lhe effective date of the statutory nerger, Ebasco shall
be merged with and into Boise Cascade, and the separate existence of
Ebasco sball cease; the Constituent Corporations shall becone a
single corporat ion named 'Boise Cascade Corporat ion' ,  which shal l  be
the Surviving Corporation.

& $ 4

"TEN1II: The effective date of the statutory merger shall be the last
day of the month in which this Agreement and Plan of Merger is filed
in the office of the secretary of state of Delaware. The date
specified in the Certificate of llerger under Section 907 of the
Business Corporation Law of tbe State of New York as tbe effective
date of the nerger shall also be the rast day of such month."

The merger became effect ive, as provided, on August 31, 1969.

8. At the t ime of the merger,  Ebascofs assets consisted of promissory

notes issued by numerous Latin .American governments or their instnmentalities;

narketable securities; cash and short-term investnents; controlling ownership

of conpanies engaged in engineering, chenical processing, construction, archi-

tectural and consulting activities and of certain electric util ity companies in

Latin American countries; and various investnents in corporations engaged in

manufacturing and other operations in Latin America.
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9. Upon the nerger beconing effective, the New York stock transfer tax

was paid in respect of certain securities held by Ebasco in its marketable

securi t ies port fol io and securi t ies of certain subsidiar ies of Ebasco, nanely,

those as to which stock registry books or stock transfer books, or both, had

been maintained in New York.

10. No tax was paid in respect of shares of stock of certain Ebasco

subsidiar ies: each of said subsidiar ies was incorporated in a jur isdict ion

other than New York, had its stock registrar and stock transfer agent located

outside New York, the stock certificates were held outside of New York, and

possession of such stock cert i f icates was transferred outside of New York. I t

was, and is,  pet i t ioner 's posi t ion that not a single incident of the passing of

t i t le from Ebasco to Boise Cascade occurred in New York.

11. No tax was pai-d in respect of certain shares of stock included in the

narketable securities portfolio of Ebasco at the date of merger. As to each of

these corporations, the stock registrar was located outside of New York, the

transfer agent was located outside of New York, the stock certificates were

Iocated outside of New York, and possession of such stock cert i f icates ldas

transferred outside of New York. A11 but three of the thirty-two corporations

were incorporated outside the State of New York.

72. No tax was paid in respect of 311591125 shares of common stock of

Compania Cubana de Electricidad ("Cuban Electricr') owned by Ebasco on the

merger date. The stock has never been transferable or registerable within New

York. All the Cuban properties of this large public util ity conpany which

operated entirely in Cuba were seized by the Castro government in August, 1960,

without any compensation or offer of compensation, and there has been no offer

of compensation since. As of August 31, 1969 Cuban ElectriC had outstanding
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debt  o f  $306 '935r681.94  inc lud ing  in te res t  accrued to  such da te  o f  $87,307r445.09 .

Its indebtedness has been in default since August, 1960. Cuban Electric has no

assets other than niscellaneous assets located outside of Cuba having a value

on August 31, 1959 of $3r829,008.21 (plus niscel laneous suppl ies held since

1960 of relatively small but undeternined value) together with its clain

against the Cuban goveflaent for the property seizure. Prior to December 31,

1967, Ebasco's entire investment in Cuban Electric was written off against an

investnent reserve previously established.

coNclusloNs 0r LAI'I

A. That section 281 of Article 12 of the Tax Law prescribes the following

statute of linitations for the collection of taxes irrposed under such article:

'fThe provisions of the civil practice law and rules relative to the
lirnitation of time of enforcing a civil remedy shall not apply to any
proceeding or action taken to levy, determine or enforce the collection
of any tax or penalty prescribed by this article, provided, however,
that no such proceeding or action shall be commenced after the
expirat ion of ten years after a tax becane due or a penalty incurred.. . ' r .

The above-quoted language does not require that all stages of the collection

process be commenced prior to the elapse of ten years frorn the traosaction

giving r ise to the tax, as pet i t ioner urges.

Section 279-a states that where a person fails to pay any tax required

by Atticle 12, the State Tax Conunission "shaIl determine the anount of tax due

at any time within five years after the tax becane payabler" unless exteoded by

agreement of the Conrurission and taxpayer. The Notice of Deteroination of Tax

Due was issued within the tine linitation of such provision.

Section 279-b empotrers the State Tax Cormission to issue a ytarrant

comnanding the sheriff to levy upon and sell the real and personal property of

any person failing to pay the taxes reguired by Article 12. The period of

limitations of section 281 is applicable to this and any other action initiated
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to enforce the collection of tax, and is suspended upon the fil ing of a petition

for a hearing before the Comission. See sect ion 681(c),  appl icable to Art ic le

22;  sec t ion  1081(c) ,  app l i cab le  to  Ar t i c les  9 ,  9 -A,  9 -B and 9-C.

B. That section 27A imposes a tax upon all

" t ransfers of shares or cert i f icates of stock, or cert i f icates of
r ights to stock.. . in any donest ic or foreign associdt ion, company or
corporat ion.. .nade after the f i rst  day of June, nineteen hundred
five, whether made upon or shown by the books of the association,
company, [or]  corporat ion.. .or by any assignnent in blank, or by any
delivery, or by any paper or agreenent or nemorandum or other evidence
of sale or transfer, whether intermediate or final, and whether
investing the holder wit"h the beneficial interest in or legal title
to  sa id  s tock ,  o r  o ther  cer t i f i ca tes  taxab le  hereunder . . . t t .

C. That on the effective date of a merger, all of the property of the

merging corporation is transferred to and vests in the surviving corporation.

New York Business Corporat ion Law sect ions 906(b),  g07(i) ;  Delaware General

Corporat ion Law sect ion 259(a).

Ptior to tbe enactment of section 270-c of the Tax Law, it had been held

that upon the consolidation of two New York corporations, the transfer of

shares in other corporations onned by one of the constituent corporations of

the consolidation was not subject to the New York stock transfer tax, for the

reason

Share

that the transfer occurred solely by operation of law. Electric Bond and

Co.  v .  S ta te ,  249  A .D .  371  (3d  Dep t . ) ,  a f f d .  274  N .Y .  625  (1937) .

However, the enactment of section 270-c in 1943 (L. 1943, Ch. 443) made taxable

all transfers effected by operation of law, except for those special exenptions

specif ical ly set forth in that statute.

D. That the effective date of the nerger may be established at a date

subsequent to the fil ing of the certificates of mexger. New York Business

Corporation Law section 906(a) I Delaware General Corporation Law section

1 0 3 ( d ) .
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E. That New York had jurisdiction over the nerging New York corporation,

Ebasco, until the jurisdiction was tenninated by acceptance of the certificate

of merger by the New York Secretary of State. By such fil ing of the certificate

in this State, ef fect ive August 3L, 1969r legal t i t le to and benef ic ial  interest

in the shares of stock in other corporations were transferred from Ebasco and

vested in Boise Cascade. Matter of  Warner Cormunicat ' ionq, Inc.,  State Tax

Conmission, February 28, 1977. Cf. Crown Cork & Seal Co. v. State Tax Comi.ssion,

349 N.Y.s .2d  50  (sup.  c t .  A lbany  co . ) ,  a f fd .  44  A.D.2a l  880 (3d  Dept .  tg74) .

[{here, by the terms of the Agreenent and Plan of Uerger, tbe merger

became effective August 31, L969, it was irrelevant that the Delaware fil ing

occurred one hour and twenty minutes subsequent to the New York fil ing.

F. That petitioner has not demonstrated entitlement to any exeuption fron

the tax imposed under Article 12.

Subdivision (8) of section 2?0-c, which exempts transfers from a

trustee to a surviving, substitute, succeeding or additional trustee of the

same trust' is inapplicable to the transfer of stock of an insolvent corporation

(Cuban Electric) upon the merger of Ebasco, the najority stockholder of said

insolvent corpcrat ion, into pet i t ioner Boise Cascade. See 0pinion of Counsel,

Dept -  o f  raxa t ion  and F inance,  December  6 ,  196s ,  1965 N.y .T .B. -v .4 ,  p .  29 .

Nor are any of the other exemptions of section 270-cr e.g. subdivision

(5) or (11),  relevant or appl icable to the instant case.

G. That stock transfer tax was payable upon the transfer of the portfolio

stock held by Ebasco Industries, Inc. to petitioner Boise Cascade Corporation

pursuant to the merger.
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H. That the pet i t ion of Boise Cascade

the notice of determination issued Decenber

DAITD: Albany, New York STATE

N0v 201981

Corporation is hereby denled, and

2r  1970 is  susta ined in  fu l l .

TAX COMI'ilSSION


