
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WARNER COMMUNICATIONS INC.

For a Redetermi.nat ion of a Def ic iency or
a Revision of a Det,erminat ion or a Refund
of Stock Transfer

AFFIDAVIT OF MAILING

Taxes under Art icLe (r)  L2 of the
T a x Law .ficm<6e<fxp{s}>oo<*mdrd:(x)

State of New York
County of Albany

Bruce Batchelor , betng duly sworn, deposes and says that

cfte is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and thaE on the 2gt lday of February ,  L977r 1he served the wlthln

Not ice of  Decis ion by (xcc$i**cdi mail upon Warner Communications

Inc . (refxeree*attse<p*)< the petLtioner ln the wlthin proceedlng,

by encloslng a true copy thereof in a securety sealed postpaid wrapper addresged

a s  f o l l o w s : Warner Communications Inc.
75 Rockefel ler Plaza
New York, New York 10019

and by deposit tng same enclosed in a posEpatd properly addressed wrapper Ln a

(post of f ice or off lc lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

Thaf deponent further says that the satd addressee ts the (*DoegenE0drr*

a8>tl[e) petitloner hereLn and that the address set forth on eaid nrapper is the

last knoryn address of the Qeryreeax*<F:cxa&>tfrg) petitioner.

Sworn to before me thls

28th day of February ,  Lg '17.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ton

o f

WARNER COMMIINICATIONS INC.
For a Redeterminat ion of a Def ic iency or
a RevLsion of a Determinat ion or a Refund
of Stock Transfer

AFFIDAVIT OF MAILING

Taxes under Art ic le(f , )  12 of the
Tax Law,6s:<Sor>Esg($>oo<3cxls*ftr)

State of New York
County of Albany

Bruce Batchelor , be{ng duly sworn, deposeg and says that

5he is an employee of the Department of Taxation and Finance, over l-8 years of

age, and that on the 29th day of February , 1977, Sre served the wtthin

Not ice of  Decis ion by (xmod#df mall upon Alfred D. Youngrrood e

by

A S

Mark M' weinstqi$resenr,arlve of) the perltioner tn the within proceedlng,

enelosing a true copy thereof tn a securely sealed

fol lows. Alfred D. Youngwood & Mark M.
Pau1, Weiss, Rifk ind, Wharton
345 Park Avenue
New York, New York lOO22

and by deposlt ing same enclosed in a postpatd properLy addreseed wrapper ln a

(post of f ice or off lc ial  depository) under the exctusive care and custody of

the United States PostaL Service withln the State of New York.

That deponent further says that the sald addreaaee ls the (representative

of rhe) petitioner herein and that the address set forth on sald lrrapper is the

last known address of the (representat ive of the) pet i t ioner.

postpaid wrapper addressed

Weinste in,  Esqs.
& Garrison

Sworn to before me thls

2Sthday of February

rA-3 (2/76)
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

t$rurrtl 18' Lr77

A O D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 1 8 ) {J?-1?lt

r lfara;r ffiufcqttonr IilGr
73 ltac*rfcl,ler Dlan
xrr Islsr tru torh lool9

Omttmnr

Pl-ease take notice of the Drct8IC
of the State Tax Commission enctosed herewith.

Inquiries concernl-ng the computation of
due or refund alLowed in accordance with
decision or concerning
hereto rnay be addressed
wiLl be referred to the

Enc. lng Tax
trrrfm Ofticar

Pet i t i one r t s Repre3entat ive:

Taxing Bureauts Representat ive:

Please take further noLice that pursuant to
Section(l) 2?9-A of the Tax Law, any
proceeding in court to revierrt an adverse deci-
sion must be commenced within 9O dryr
from the date of this not ice.

to the und
proper

tax
th i s

relative
. ,  -They
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f
:

WARNER COMMUNICATIONS INC.
:

for a Hearing to Review a Determinat ion of
Stock Transfer Taxes Due or a Determinat ion :
DenyinE a Refund of Such Taxes under Art ic le
12 of the Tax Law. :

DECIS ION

Warner  Communicat ions Inc. ,  75 Rockefe l ler  P1aza,  New York,

New York 10019,  f i led an appl icat ion under  sect ion 279-a of  the

Tax Law for a hearinq to review a determination of stock transfer

taxes due under  Ar t ic le  L2 of  the Tax Law.

A formal  hear ing was held on January L2,  1976 at  3 :00 P.M. ,

at the off ices of the State Tax Commission, T\lvo World Trade

Center, New York, New York, before Nigel G. Wright, Hearing

Off icer .  The appl icant  appeared by PauI ,  Weiss,  Ri fk ind,

Wharton and Garr ison,  Esqs.  (A l f red D.  Youngblood,  Esq.  and

Mark M.  Weinste in,  Esq.  o f  counsel ) .  The Miscel laneous Tax

Bureau appeared by Peter  Crot ty ,  Esq.  (A lexander  Weiss,  Esq.

o f  counse l ) .

The record of said hearinq has been dulv examined and

considered.
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TSSUES

I.  Whether  the s tock t ransfer  tax is  appl icable to  shares

of  s tock held in  a por t fo l io  of  a  New York corporat ion,  when i t

merged in to a subsid iary  Delaware corporat ion.

I I .  Whether  or  not  44,BOO shares of  s tock inc luded in  the

Not ice of  Determinat ion were owned by Kinney Serv ices,  Inc.  a t

the t ime of the effective date of the merger, and whether or

not  sa id shares were subject  to  s tock t ransfer  tax.

I I I .  Whe the r  1 ,500 ,000  sha res  o f  p re fe r red  s tock  o f  Na t i ona l

Kinney Corp. were owned by Kinney Services, Inc. or whether said

shares were owned by certain trustees at the t ime of the merger,

so as not  to  be subject  to  the s tock t ransfer  tax.

FINDINGS OF FACT

I .  On October  30,  L973,  the Miscel laneous Tax Bureau issued

a Not ice of  Determinat ion of  Stock Transfer  Tax Due aqainst  the

app l i can t  i n  t he  amoun t  o f  $157 ,923 .AO,  based  on  the  a l l eged

t rans fe r  o f  6 ,3L6 ,937  po r t f o l i o  sha res  o f  s tock  o f  K inney  Serv i ces ,

Inc. ,  a t  the t ime of  i ts  merqer  in to Warner  Communicat ions Inc.

i n  Feb rua ry  o f  L972 .

2-  K inney Serv ices,  Inc.  was incorporated under  the laws of

the State of  New York in  L96L-
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3.  Warner  Communicat ions Inc.  was incorporated under  the

Iaws of  the State of  Delaware on December 30,  L97L,  and was

author ized to  issue 100 shares of  conrnon stock,  hav ing a par

va lue  o f  S f . 00  each .

4.  At  a  meet ing held on January 3,  L972,  the Board of

Di rectors of  K inney Serv ices,  fnc.  agreed to a proposed merger

between the corporation and Warner Communications Inc. At a

meet ing held on January 3,  L972,  the Board of  Di rectors of

Warner Communications Inc. approved a plan of merger by and

between Kinney Serv ices,  Inc.

5.  On January 3,  L972,  Kinney Serv ices,  Inc.  and Warner

Communications Inc. entered into an agreement and plan of merger

which provided that the merger shall  be in accordance with the

applicable laws of the States of New York and Delaware; that

Kinney shal l  be merged in to Warner ;  that  the separate ex is tence

of  Kinney shal l  cease;  that  Warner  shal l  cont inue in  ex is tence,

and wi thout  o ther  t ransfer ,  succeed to and possess a l l  the

proper t ies of  K inney subject  to  any l iab i l i t ies wi thout  fur ther

act or deed on the part of either party thereto. TTre agreement

further provided that the capital structure of Warner would be

modif ied to conform to the capital structure of Kinney. The

ef fect ive date for  the merser  would be at  the c lose of  bus iness
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on the business day fol lowing the f i l ing of the Agreement of

Merger  w i th  the  De laware  Secre tary  o f  S ta te  and the  f i l i ng  o f

the  Cer t i f i ca te  o f  Merser  w i th  the  New York  Secre tary  o f  S ta te .

6 .  On  Februa ry  10 ,  L972 ,  K inney  Serv i ces ,  I nc . ,  t he  ho lde r

of  a l l  the issued and outs tandinq shares of  capi ta l  s tock of

Warner  Communicat ions Tnc. ,  consented to  the proposed merger  of

Kinney into Warner Communications Inc.

7.  On February I0 ,  L972,  Warner  Communicat ions rnc.  f i led

an amendment of i ts Cert i f icate of Incorporation with the Delaware

Secretary of  State,  increasing the issuance of  i ts  capi ta l  s tock.

On ttre same date, the corporation f i led with the Delaware Secretary

of  State,  a  cer t i f icate of  the vot ing powers,  des ignat ions,  re la t ive

r ights ,  preferences and l imi ta t ions of  the shares of  each c lass of

s tock.  Again on the same date,  the Board of  Di rectors of  Warner

Communicat ions Inc.  approved the merger  wi th  Kinney Serv ices,  Inc.

A Cer t i f icate of  Merger  was f i led wi th  the New York Secretary of

S ta te .

B.  The merger  became ef fect ive at  the c lose of  bus iness on

Februa ry  l l ,  L972 .

9.  The shares inc luded in  the determinat ion,  ident i f ied as

Union Elect r ic ,  People Gas,  New York State Elect r ic  and Cleveland

Elect r ic ,  had,  been sold pr ior  to  February 11,  L972 and were not



- 5 -

owned by Kinney Serv ices,  Inc.  a t  the t ime of  the t ransfer  under

rev iew .  These  sha res  to ta l  44 ,BOO.

10.  Kinney Serv ices,  Inc.  entered in to a vot ing t rust  agree-

men t  on  Oc tohe r  l ,  L97L  w i th  respec t  t o  I , 500 ,000  sha res  o f

convert ible preferred stock of National Kinney Corp. fhese shares

of  s tock were inc luded in  the Not ice of  Determinat ion.  The appl i -

cant contends that these shares were not owned by it  on the

ef fect ive date of  the merger  and,  therefore,  were not  taxable.

No proof was submitted to support the contention that there was an

actual  t ransfer  o f  sa id shares to  the t rustees,  nor  was any ev idence

adduced to prove that a stock transfer tax was paid at the t ime of

the a l leged t ransfer ,  or  a t  any t ime subsequent  thereto.

CONCLUSIONS OF IAW

A. That the merger of the New York corporation into the

appl icant  Delaware corporat ion resul ted in  a taxable t ransfer  o f

the t i t le to the portfol io stock of the New York corporation in

th is  State,  wi th in  the in tent  and meaning of  sect ion 27O of  the

Tax  Law and  o f  20  NYCRR 44L . I (a )  (2 ) .  (Op in ion  o f  Counse l ,  NYS Tax

Bu l1e t i n ,  L966  Vo I .  3 ,  page  26 ) .

B.  That  pursuant  to  F ind ing of  Fact  #9,  t } .e  44,800 shares

of  s tock set  for th  there in were not  subject  to  any s tock t ransfer

tax, and that port ion of the determination of the lvl iscellaneous
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Tax Bureau, with respect thereto, be and the same is hereby

cance l l ed .

c .  Tha t  t he  1 ,500 ,000  sha res  o f  conve r t i b le  p re fe r red

stock of National Kinney Corporation were not exempt from stock

t ransfer  tax in  accordance wi th  F inding of  Fact  #10 supra.

D.  That  the appl icat ion of  Warner  Communicat ions Inc.  is

granted to the extent indicated above and is in al l  other

respects  denied.

DATED: Albany, New York

February 28,  1-977

STATE TAX COMMISSION

\ t&we
SSIONER

COMMTSSTONER


