
STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the APPlication

o f

BETTY WOLD JOI{NSON, ROBERT J . MORTIMER
and SEYMOUR M. KLEIN, 4s Trustee3,

for a Hearing to Review a Determination of
Stock Transfdr Taxes Due or Denying a Refund
of Stock Transfer Taxes r:nder Article L2
of the Tax Law.

DECISION

Betty Wold Johnson, Robert J. Mortimer and seymour M.

K le in ,  aS t rus tees  ,  e /o  Lyn ton ,  K le i r f  ,  Opton  & Sas low,  Esqs . ,

100 Park Avenue, New York, New York 10017, fi led an application

for a hearing to reviernr a determination denying a r6fund of

stock transfer taxes paid under Article LZ of the Tax Law.

(F i le  No .  f0325)  .

A forrnal hearing was held befeqe Edward L. Johnson, Hearing

I
Off icer,  4t  the of f ices of  the Stat f  Tax Comrission, Two l ' ior ld

I
Trade Center,  New York,  New York, :6n June 9,  L976 at  l :15 P.M.

The appl icants appeared by Lynton, Klein,  0pLon & Saslow,

Esqs. (Edward. L.  Skolnik,  Esq. ,  af  counsel) .  The Miscel laneous

Tax Bureau appeared by Peter Crot ty,  Esq. (Frank Levi t t ,  Esq.,

o f  counse l ) .



z
ISSl]E

Whether the maximr.:un amount of stock transfer tax set forth

in the clause beginning "provided" in subdivision 2 of section

27Q-a of the Tax Law, was to be applied in the public offering

of 1,200,000 shares of  Johnson and,,Johnson coi lmon stock sold by

L6 trusts for wtrich appricants are the trustees

FINDINGS OF FACT

1. Appl icants,  Betty wold Johnson, Robert  J.  MorLimer and

seymour Klein are trustees for 16 trusts named. below (herein-

a f te r  Trus ts ) :

BetEy Wold Johnson, Robert J. Mortimer and Se)mrour M. Klein,
as t rustees vlw/o Robert  wood Johnsogr,  Jr . ,  t iato Betty wold
Johnson

Betty wold Johnson, Robert J. Mortimer and seymour M. Klein,
as trustees of the trust r:nder Article II of Lfre 2nrd Codicii
of  rhe l l i l l  of  Roberr  t r r lood Johnson, Jr . ,  t /b/o Chr isroph- i - -
Johnson (L0  /19 /60- -Ours ide  Trusr )

Betty wold Johnson, Robert J. Mortimer and seymour M. Klein,
as trustees of the trust under Article II of the 2nd Codicii
of  the.  wi l l  of  Robert  wood Johnson, J! . ,  t /b/o El izabeth noss
Johnson ( f0/19/ 60--Outside Trusr)

Betty wold Johnson, Robert J. Mortimer and seymour M. Klein,
as successor trustees of the Robert Wood Johnson Charitable
Trust /11 dated February 3, 196l (Outside Trusr)

Betty wold Johnson, Robert J. Mortimer and seymour M. Klein,
as successor trustees of the Robert Wood Johnson Charitable
Trust //2 r:nder agreement dated February 3, L96L (0utside
Trust)
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Betty Wold Johnson, Robert J. Mortimer and Selmrour M. Klein,
as successor trustees f/b/ o Christopher Johnson under agree-
ment dated February 3,  1961 (Outside Trust)

Betty Wold Johnson, Robert J. Mortimer and Seyrnour Klein,
as successor trustees of the Robert Wood Johnson L962
Charitable Trust (Outside Trust)

Betty trIold Johnson, Robert J,. Mortimer and Seymour M. Klein,
as successor trustees r:nder agreement dated Jr:ne 24, 1968
between Robert Wood Johnson, IV, and Robert trrlood Johnson,
Jr. ,  f  /b/a Robert  Wood Johnson, IV

Betty lfold Johnson, Robert J. Mortimer and Se)mrour M. Klein,
as t rustees under agreement dated September 15, L97L f /b/o
ELLzabeth Ross Johnson

Betty Wold Johnson, Robert J. Mortimer and Seymour M. Klein,
as successor trustees under declaration dated September 8,
L969 t , [b/o El izabeth Ross Johnssn

Betty Wold Johnson, Robert J. Mortimer and Sel.rnour M. Klei-:r,
as successor trustees r:nder declaration dated Septeurber 8,
L969 f  /b/o Wi l lard Case Johnson

Betty Wold Johnson, Robert J. Mortimer and Selnnour M. K1ein,
as successor t rustees under declarat ion dated September 8,
L969 f lb/o Keith Wold Johnson

Betty l^Iold Johnson, Robert J. Mortimer and Seyrnour M. Klein,
as successor trustees rrnder agreement dated March 19, L969
between Robert Wood Johnson, IV, and Robert Wood Johnson,
J r . ,  f  /b /o  Rober t  Wood Johnson,  IV

Betty Wold Johnson, Robeft J. Mortimer and Seymour M. Klein,
as successor trustees under agreement dated Decenber 29,
L969 between Keith Wold Johnson and Robert trfood Johnson, Jr. ,
t lb/o Keith Wold Johnson

Betty trIold Johnson, Robert J. I4ortimer and Seymour M. Klein,
as successor t rustees under declarat i -on dated August 15,
L949 t /b/o Wi l lard Case Johnson
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Betty I^Iold Johnson, Robert J. l4ortimer and Seynour M' Klein'

as successor t rustees 
"oa"r  

declarat ion dated August 15,

L949 t/b/o ChristoPher Johnson

z.  on  August  15 ,  Lg72,  the  t rus tees  en tered  in to  a  d is t r i -

bution agreement with Kuhn, Loeb & Co., providing for the sale

by the Trusts of  1,200,000 shares, ,of  comnon stock ( the Scock)

of Johnson and Johnson through a public offering of the Stock

to be conducted bY Kuhn, Leob & Co-

3. The distr ibut ion agreement appointed Kuhn, Loeb & Co' ,

and said company agreed to act as agent and broker for the

sell ing stocklr"olders on the terms and conditions set forth

therein. Kuhn, Loeb & Co. agreed to manage the sale of the

Stock as a secondary distribution under the rules of the New

York Scock Exchange.

4 .onAugus t15 ,LgTz ,Kuhn ,Loeb&Co.en te red in toa

synd.icat,ion agreement with 108 Participating firms at iEs

40 ifall Srreet, New york City offices. Each partieipating fi::ut

and Kutrn, Loeb & Co. executed. a distribution agreement at the

same time and plaee, authorizing Kufun, Loeb & Co. to act as agent

and broker in the purchase of the Stock from the Trusts'

5.  On August L6, Lg72, 4t  40 Wa1l Street,  New York,  New York '

a price agreement setting the offering price of the Stock at

$125.00 per share was executed by and betlnreen the Trusts and
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Kuhn, Loeb & Co. with Kuhn, Loeb & Co. agreeing to purchase

all the Stock for which it did not secure purchasers.

6. The agreenent among participating f irms auttrorized

Kuhn, Loeb & Co.,  at  i ts  d iscret ion,  Eo reserve shares f rom

the participating firms for its olqn marketing. Such shares

in the aggregate were knor^rn as the "pot." This pot total-led

304,900 slrares which Kuhn, Loeb & Co. sold in brokerage trans-

aetions for the Trusts.

7. Kuhn, Loeb & Co. retained and sold its entire Par-

t i c ipa t ion  o f  236,000 shares  o f  the  Stock .

8. The total nr.mber of shares sold directly by Kuhn,

Loeb & Co. from its ornrn retention and from the pot, was 540,900

shares.

9 .  On AugusE 25,  L972,  the  c los ing  took  p lace  a t  the  o f f i ces

of Kuhn, Loeb & Co. at 40 Wall Street, New York, New York. The

transfer agent demanded and received payment of  $60,000.00 in

s tock  t rans fer  tax  a t  $ .05  per  share  fo r  1 ,200,000 shares  o f

common stock. Kuhn, Loeb & Co. paid the tax r.rnder protest,

reserving the right to seek refund of the lax as agent for the

Trusts.

10. On Jr:ne 28, L973, the appl icant t rustees f i led a

refr . r rd appl icat ion.  0n Dececrber L7, L975, the Miscel laneous

Tax Bureau issued a Notice of Determination denying the refund
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appl icat ion.  0n January 9,  L976, the appl icant t rustees,

fi led an application for a formal hearing on the denial of

the refund.

11. As "Annex 1" to the re.fund application, applicant

Trust submitted. a list d.enominated. .,"Underr,rriters" . Kuhn,

Loeb & Co. headed the l isr  of  109 f i rms, each wirh the

number of shares it had agreed to sell according to the Distribu-

tion Agreement. At the foot of the l ist appeared "Augusc 15,

L972 ( f09 Underwri ters)  . "

L2. On August 25, L972, Kuhn, Loeb & Co. issued i ts own

checks to the trustees for each of the L6 Lrusts, for the

several  port ions of  the total  1,200,000 shares author ized to

be sold by Kuhn, Loeb & co. as agent. on the same date, Kuhn,

Loeb & Co. issued to the applicant Trusts confirmation of the

sale of  that  port ion of  the total  del ineated in the Distr ibut ion

Agreement. The tran'sfer agent was present and the entire trans-

act ion took place at  40 wal1 street,  New York,  New york,  in the

off ices of  Kuhn, Loeb & Co.

13. After the c losi : rg at  the of f ices of  Kuhn, Loeb & Co.,

each participating fi::ur's representative took possession of

certif icates representing ttre shares which it had sold as a

part ic ipat ing f i rm.
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L4.  Of  the  1 ,200,000 shares  so ld  by  the  app l ican t

Trusts,  an aggregate of  1,087,000 shares were sold Ehrough

participating firms, the principal offices and syndicate

departments of which were located in New York City.

15. By its own denomination,.. and by the determination

of the Miscellaneous Tax Bureau, Kuhn, Loeb & Co. was an

und.err , r i ter  of  the L,200,000 share secondary issue of

Johnson and Johnson comnon stock.

CONCLUSIONS OF LAW

A. That the transfer of t it le to Ehe stock of Johnson

and Johnson from each of the applicd"nt Trusts to Kuhn, Loeb

& Co. was subjecq to tt.. t l"* York scock Lransfer Eax rrnder

seetion 27O of the Tax Law.

B. That Kr:hn, Loeb & Co. had a contingent l iabil i ty

under the Distribution Agreement to purchase all of the shares

of Johnson and Johnson offered for sale by the applicant

trustees.. Eacll trust sold through Kuhn, Loeb & Co. , as a broker,

a porrion of irs shares equal tg #1 ,200 ,000 .

C. That the sales of Johnson and Johnson conmon stock

were not the resul t  of  a s ingle order,  or  mult ip le orders

througtr a single broker of a single class of stock, within

the meaning and intent of section 270-a of the Tax Law, but
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were made in accordance with the underwrit ing of the secondary

issue covered by the distribution agreement. As an under-

wr i t ing,  these sales were not subject  to the $500.00 exemption

under section 270-a of the Tax Law.

D. That the United States Supreme Court has declared

sect ion 27A-a of  the Tax Law unconst i tut ional  as i t  stands,

and has remanded its determination to the New York State Court

of  Appeals for  fur ther proceedings. Boston Stock Exchange v.

SEate  Tax  Cormr iss ion ,  45  A .D.  2d  365 ,  357  N.Y .S .  2d  LL6 ,  a f f  ' d

37  N.Y .  2d  535  ,  375  N.  Y .  S .  2d  308 ,  337  N.E .  2d  758 ,  reversed

and remanded U.S. Supreme Court  No. 75-1019, January L2, L977

(CCl i  5  N .Y .  Tax  Cases  99-990) .

E. That the Notice of Determination dated December 17,

L975, denying the appl icat ion for  refr :nd of  stock t ransfer

taxes of Betty Wold Johnson, Robert J. Mortjmer and Seymour

Klein,  as Trustees, is sustained.

Albany, New York
June 24, L977

COMMISS ION


