
STATE OF NEI^I YORK
STATE TAX- COMMISSION

In the lu lat ter  of  the Pet i t ion

o f

JOIIN LAMULA TNVESTORS, rNC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Stock Transfer
Taxes  unde r  A r t i c l e  ($  L2

AFFIDAVIT OF MAILING

of the
Tax Law for the mOdDOOI)GXXPeriod (X)
Per iod October 16,  l9)0 through Apr i l  20 ' 1978

Sta te  o f  New York
County e5 AlbanY

John Huhn ,  being duly sworn,  deposes and says that

Xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 13th day of  September ,  I97B r  Xhe served the wi th in

Notice of Decision by fXgXX#XXtI mail upon John Lamula

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fo l lows:  John Lamula
John Lamula Investors' lnc'

116 John Street
New York, New York L0036

and  by  depos iL ing  same enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( represent .at ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me this

13 th  day  o f  Septenber  ,  L978.

rA-  3 (2 /7  6)
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STATE OF NEW YORK
STATE TAX-COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

JOHN LAMULA INVESToRS, INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Stock Transfer
Taxes  under  Ar t i c le (g)  72

AFFIDAVIT OF MAILING

of  the
Tax Law for the X@fgf$ruO( Period 6d
Period October 16- 1970 throrrgh AFri ' l  2O, ' l  

! /J.

S ta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says Ehat

Bhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13th day of September ,  19 78, nhe served the within

Notice of Decision by (XEd*f,*d* mail upon John Lamula Investors, Inc.

(M t-he pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: John Lamul_a Investors, Inc.
116 John Street
New York, New York 10036

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the A{AHpOEFEOOOE(ilA€(

XEXf]61eX pet i t ioner herein and that the address set forth on said wrapper is the

las t  known address  o f  the  @eM pet i t ioner .

Sworn

13 th

be fo re  me  th i s

of September

to

d r y

rA-  3 (2 /7  6)
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STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Septeuftrcr 13' l97E

Jolin Lai,a{a luvcEcorc r lac-
116 Joirn $treet
Hcr York, t{cn York 10036

€sntlenpn:

Please take notice of the Decleloa
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level .  Pursuant to sect ion(I)  279(e) of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within 90 deys
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

l ' t * '

" 
Sincerely, I

, ' - - .
i  ,  . . t ! '

t +tICT{Alt ALEX+I|D8B
" supettrlelng tax

Esarlng Offtecr

Petitioner's Representative

Taxing Bureau's Representat ive

T A-r .r2 (6/7 7)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the APPl icat ion

o f

JOHN IA}'IULA INVESTORS, INC.

for a Hearing to Review a Determination of
Tax Due or a Determination Denying a Refund
of  Stock Transfer  Tax under  Ar t ic le  12 of
the Tax Law for  the Per iod October  L6,  L970
th rough  Apr i l  20 ,  L973 .

DECISION

App l i can t ,  John  Lamu la  Inves to rs ,  I nc . ,  116  John  S t ree t ,

New York,  New York f0036,  f i led an appl icat ion for  a  hear ing to

review a determination of tax due or a determination denying a

refund of  s tock t ransfer  tax under  Ar t ic le  L2 of  the Tax Law for

the  pe r iod  Oc tobe r  L6 ,  LTTO th rough  Apr i l  20 ,  T973  (F i l e  No-  01201) .

A formal  hear ing was held before Michael  A lexander ,  Hear ing

Of f i ce r ,  d t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Two  Wor ld

T rade  Cen te r ,  New York ,  New York ,  oD  January  20 ,  L977  a t  1 :35  P .M.

Appl icant  appeared by i ts  pres ident ,  John Lamula.  The Miscel laneous

Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  ( James  A .  Sco t t ,  Esq . ,  o f

counse l ) .

ISSUE

Whether  appl icant ,  John Lamula Investors,  Inc. ,  a  broker /

dealer ,  is  l iab le for  s tock t ransfer  taxes on t ransact ions where

i t  pa r t i c i pa ted  as  a  se lec ted  dea le r  i n  se l l i ng  g roups ,  whereby  i t

received stock cer t i f icates in  the s t reet  names of  the under-

wr i ters ,  which cer t i f icates were then t ransferred to  customers of

app l i can t .
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FINDINGS OF T'ACT

1 .  On  OcLober  ] -9 ,  L973 ,  t he  M isce l l aneous  Tax  Bureau

issued a Not ice of  Determinat ion of  Tax Due to appl icant  and

de te rm ined  the re in  a  s tock  t rans fe r  t ax  o f  $776 .93 .

2.  The par t ies agree,  pursuant  to  an Opin ion of  Counsel  for

the Depar tment  of  Taxat ion and Finance dated september 7 ,  L976,

tha t  t he  amoun t  o f  t ax  a t  i ssue  i s  rev i sed  to  to ta l  $S73 . t8 ,

which rev is ion resul ted f rom el iminat ing tax asser ted on t rans-

ac t i ons  p r i o r  t o  January  2 ,  L972 .

3 .  App l i can t ,  John  Lamu la  Inves to rs ,  I nc . ,  i s  a  b roke r /

dealer  in  secur i t ies.  Dur ing the per iod in  quest ion,  appl icant

on  occas ion  pa r t i c i pa ted  as  a  se lec ted  dea le r .  As  such ,  app l i -

cant was a member of the sell ing group in an underwrit ing of

a security and received a commission from the underwriters for

p lac ing  the  secu r i t y  w i th  cus tomers .

4. An underwrit ing group, with one underwriter acting as

managing or principal underwriter, would enter into an agreement

wi th  a corporat ion to  market  shares of  s tock in  the corporat ion.

The cer t i f icates for  the shares of  s tock would then be t rans-

fer red to  the underwr i t ing group,  usual ly  by t ransferr ing the

shares to the name of the managing underwriter.

5 .  Se lec ted  dea le rs  ( such  as  app l i can t )  s i gn  a  se lec ted

dealer agreement with the underwrit ing group and request a

number of  shares of  s tock which the se lected dealer  be l ieves

his  customers wi l l  ourchase-
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- 6. Upon receipt of the number of shares from the underwriters

in  "s t reet  name",  appl icant  would enter  on i ts  books the shares

received (under "Purchases" from the underwriter for the account

of  "Sel l ing Group")  and the customers to  whom the shares were to

be  t rans fe r red  (under  "Sa l -es " ,  " t o  de l i ve r " ) .  Paymen t  t o  the  under -

writer would be made- In some instances, payment would be made

prior to receipt of payment for the securit ies from the customers

and,  on occasion,  appl icant  would not  receive i ts  commiss ions (which

are paid by the und.erwrit ing group) unti l  considerably l-ater. Ap-

p l icant  would send a "conf i rmat ion"  to  i ts  customers as a broker

buying pursuant to the customerst instructions and would telegram

the underwriters and advise that al l  shares had been sold. The

confirmation would show price plus commission; however, the commis-

s j -on was,  in  rea l i ty ,  a  par t  o f  the of fer ing pr ice,  and was not  a

commission paid by the customer to applicant.

7 .  Appl icant  would then have the corporat ion t ransfer  the

shares from the "street name" of the underwriter to the name of

the purchasing customers on its books. Applicant never held any

secur i t ies in  "  s t reet  name" for  i ts  customers on the purchases in

quest ion.

B.  The underwr i t ing group paid s tock t ransfer  taxes on a l l

cer t i f j -cates sent  to  appl icant .

9 .  Appl icant  ( in  compl iance wi th  Ar t ic le  I I I ,  sect ion 1 of

the Nat ional  Associat ion of  Secur i ty  Dealers,  I r tc . ,  Rules of  Fai r

Practice) never held shares sent from the underwriters for i ts

own account, charged only the original offering price and would

return any shares i t  was unable to  se1l .
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10.  The "Selected Dealer  Agreement t '  (which appl icant  s igned

as a member of the sell ing group) contaj-ned standard language

which had not been changed for approximately 25 years; this

agreement was signed in every instance. The Agreement provided

in pert inent part:

"1 .  O f fe r i ng  to  Se lec ted  Dea le rs .  The  seve ra l
Underwr i ters ,  act ing through us,  are severa l ly  o f fer ing
par t  o f  the Secur i t ies for  sa le to  cer ta in  dealers
( "se lec ted  Dea le rs " ) r  E rs  p r i nc ipa l s ,  d t  t he  pub l i c

o f fe r i ng  p r i ce  l ess  a  concess ion .  .  .  Sa les  o f  Secu r i t i es
to you pursuant to such offering wil l  be evinced by our
wr i t ten conf i rmat ion .  .

2 .  Reof fer ing by Selected Dealers.  Secur i t ies
purchased by you may be reoffered in conformity with
the terms of  o f fer ing set  for th  in  the Prospectus.

I t  is  assumed that  Secur i t ies so ld by you wi l l
be ef fect ive ly  p laced for  investment .  I f  we contract
for or purchase in the open market or otherwise for the
account of any Underwriter any Securit ies sold to you
and not effectively placed for investment, we may
charge you the Selected Dealer 's  concession or ig ina l ly
al- lowed you on the Securit ies so repurchased, and you
agree to pay such amount to us on demand. Securit ies
so del- ivered need not be the identi-cal Securit ies
originally purchased by you.

You wi l l  adv ise us upon request  o f  Secur i t ies
purchased by you remaining unsold, and we shal1 have
the right to repurchase such unsol-d Securit ies on
demand at  the publ ic  o f fer ing pr ice less a l l  or  par t
of  the Sel -ected Dealer  I  s  concession-

3. Palzment and Del-ivery. Payment f or Securit ies
purchased by you shall  be made by you on such dates and
at  such p laces as we advise you,  by cer t i f ied or  bank
cashierrs  check payable to  the order  of  Faulkner ,  Dawkins
& Sul l ivan Secur i t ies Inc.  [ the underwr i ter 's  representat ive]
in  such c lear ing house funds as we advise,  against  de l ivery
of  such Secur i t j -es-  Del ivery inst ruct ions must  be in  our
hands at  the of f ice of  Faulkner ,  Dawki -ns & Sul l ivan Secur i -
t i es ,  I nc . ,  One  New York  P laza ,  New York ,  New York  10004 ,
at  such t ime as we request .  .  .and that  you wi l l  conform
to the Rules of  Fai r  Pract ice of  sa id Associat ion , /Nat ional -
Associat ion of  Secur i ty  Dealers,  Inc. /
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6. Termination. This Agreement shall  terminate
20 days af ter  the date hereof  un less extended by us for
a per iod or  per iods not  exceeding an addi t ional -  20 days
in the aggregate, and, whether extended or not, may be
terminated by us at any t ime. Such termination shall
not  a f fect  your  ob l igat ion to  pay for  any Secur i t ies
purchased by you or any of the provisions of Section 4
hereof .  "

CONCLUSIONS OF I,AW

A. That  sect ion 270 of  the Tax Law imposes a tax on a l l -

sa les,  agreements to  se l l  or  memoranda of  sa les,  and a l l  de-

I iver ies or  t ransfers of  shares or  cer t i f icates of  s tock,

whether investing the holder with the beneficial interest in

or  1egal  t i t le  to  sa id s tock or  mere ly  wi th  the possession or

use thereof  for  any purpose,  or  to  secure the fu ture t ransfer

of  any such stock or  cer t i f icates.

B-  That  the Sel -ected Dealers Agreement  const i tu tes an

agreement to selI shares or cert i f icates by the underwrit ing

group to the applicant and that the stock transfer Lax was due

and properly paid by the underwrit ing group.

C. That pursuant to the Agreement and in fact, applicant

was a pr inc ipa l  subject  to  cer ta in  rest r ic t ions conta ined in  the

Prospectus and the Agreement, and that applicant received its

commissions from the underwriters and not from customers who

purchased the shares or cert i f icates from applicant.

D.  That  appl icant  d id  not  represent  speci f ic  c l ients  for

whom it was executing orders in the acquisit ion of i ts al lotment

as a se lected.  de.a ler  and,  therefore,  appl icant  d id  not  act  as a

broker  under  sect ion 270 s ince i t  received no commiss ion f rom a
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cl ient Lo attend to the purchase of stock for and on account of

tha t  c l - i en t  (1930  Op .  A t t y  Gen .  374 i  Lg44  Op .  A t t y .  Gen .  353 ) .

E- That the transaction wherein applicant sold shares to

i ts  customers was a sa le by appl icant  as a pr inc ipa l  and as such

j-s not afforded any exenption from stock transfer tax by Art icLe 12

of thre Tax Law and. that, consequently, such sale is taxable.

F.  That  the appl icat ion of  John Lamula Investors,  Inc.  is

denied and the Notice of Determination of Tax Due dated October L9,

L973r  ds  mod i f i ed  ( see  F ind ing  o f  Fac t  ' 2 " ,  above ) ,  i s  sus ta ined .

DATED: Albany, New York

September  13 ,  1978

STATE TAX COMMISSION

ISSIONER


