
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f
BETTY WOLD JOHNSON, ROBERT ,J. MORTIMER

and SEYII4OUR M. KLEIN, Ers Trustees,
For  a  Redeterminat ion  o f  a  Def ic iency 'o r  :
a Revision of a Determinat lon or a Refund
of Stock Transfer Taxes Due :
Taxes under Articlo(x)< 12 of the
Tax Law for the $exS$<sm Period 86) :

A u q u s t  1 5 ,  L 9 7 2

State of New York
County of

Violet hralker

AIbany

, belng duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 2[Lhday of ,June ,  L977, she served the within

Not ice of  Decis ion byx(ocrxrrftDea) maiL uponEdward L. Skolnik, Esq.

(representat ive of)  the pet i t loner ln the within proceedlng'

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Edward  L .  Sko ln ik ,  Esq.
Lynton ,  K le in ,  Opton  *  Sas low,  Esqs .
100 Park Avenue
New York, New York 10017

and by deposit.ing same en'cfosejd Ln ;- po5tp-a-i3 properly addressed wrapper In a

(post of f ice or off ic lal  depository) under the exclusi .ve care and custody of

the United States Postal  Servlce withln the State of New York.

That Ceponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said wraPper is the

last known address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF MAILING

Sworn to before

24Lh day of,
t ' l

t '

me this

June

rA-3 (2175)

,  Lg77



STATE OF NEW YORK
STATE TAX COMMISSION

In  the l la t ter  of  the Pet i t ion

o f

BETTY WOLD JOIINSON, ROBERT J. MORTIMER
And SEYMOUR M. KLEIN, as Trustees.

For  a  Redeterminat ion-  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Stock Transfer Taxes Due
Taxes under Art ic l-eQS) L2 of the
Tax Law for the Ycuo(5*:gf Period(s)

A u q u s t  1 5 .  1 9 7 2

State of New York
County of Al_bany

Violet Walker ,  being duly sworn, deposes and says that

she is an empLoyee of the Department of Taxat ion and Finance, over 18 years of

age, and that,  on the 24th day of June ,  L977, she served the within

Notice of Decision by trnoOq,x*Fsrail uponBetty WoId Johnson,

Robert  J.  Mort imer and Seymour M. Klein, as Trustees
(rspexerc*:fxeod) the petltioner ln the withln proceeding'

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows: Betty Wold; Robert  J.  Mort imer, and Selzmour Klein

c /o  Lyn ton ,  K le in ,  op ton  a  Sas low '  Esqs .
100 Park Avenue
New York, N-ew York 10017. -

and by depositfuig simd-'encl-oseil  f t i-a postpaid properly addressedwrapper in a

custody of(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and

the Unl ted States Posta l  Serv lce wi th in the State of  New York.

That deponent further says that the said addressee is the 6af}$e*ten8fn*il{Ae

53ff i )  pet i t ioner herein and that the address set forth on said l t raPPer le the

last knorrn address of the {ue4xxseourxtlto<Et>obe} petitioner.

AFFIDAVIT OF MAILING

me Ehis

June

rA-3 (2176)

,  1977.



SIATE OF NEW YORK
,  \ l t  

- ! ^ . b  Y r  t ! - t t  /

DEPARTMENT OF TN(ATION AND FINANCE

STATE TAX COMMISSION

r

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

ihrne 2{, r.g77

A D O R E S S  Y O U R  R E P L Y  T O

TEL EPHoNE: .,,.f !?:I-?3.3-

Batty woldl Robort
e,/o Lyntonr l([cln,
100 Parlc Avenue
!t6rr Yorlcr lilar Yorlr

$ontlmcn s

O. librtl,nur tnd
Opton & Saslow,

10017

Selmour Klcln
Etgf.

Please take notice of the DBefgION
of the State Tax Commission encLosed herenrith.

PLease take further notice that pursuant to
Sect ionQGl 279 (a) of the Tax Law, any
proceeding in court to revievt an adverse deci-
sion must be cormnenced within 9O dayr
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund aLloroed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They
will be referred to the

Enc.

cc :  Pet i t ioner rs Representat ive:

Taxing Bureauts Representat ive:

proper party- for

XlGrvLrLng fax Eearlng Offlcor

rA -1 .12  (L176 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the APPlication

o f

BETTY WOLD JOIINSON, ROBERT J. MORTIMER
and SEYMOUR M. KLEfN, &s TrusLees,

for a Hearing Lo Review a Determination of
Stock TransfSr Taxes Due or Denying a Refund
of Stock Transfer Taxes under Art icle L2
of the Tax Law.

DECIS ION

Betty Wotd Johnson, Robert J. Mortimer and seymour M.

K le in ,  as  t rus tees ,  c /o  Lyn ton ,  K1e in ,  Opton  & Sas low,  Esqs"

100 Park Avenue, New York,  New York 10017, f i led an appl icat ion

for a hearing to review a deLermination denying a refund of

stock transfer taxes paid under Article LZ of the Tax Law'

(F i le  No .  10325) .

A formal hearing was held before Edward L. Johnson, Hearing

Off icer,  4t  the of f ices of  the State Tax Cornrr ission, Two World

Trade Center,  New York,  New York,  of ,  June 9,  L976 at  l :15 P.M.

The applicants appeared by Lynton, Klein, Opton & Saslow'

Esqs. (Edward L.  Skolnik,  Esq. ,  of  counsel) .  The Miscel laneous

Tax Bureau appeared by Peter Crot ty,  Esq. (Frank Levi t t ,  Esq' ,

o f  counse l ) .
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rSSI]E

Whether the maximum amount of stock transfer tax set forth

in the clause beginning "provided" in subdivisLon 2 of section

27Q-a of the Tax Law, was to be applied in the public offering

of  1 ,2a0,000 shares of  Johnson and Johnson cof imon stock so ld by

16 t rusts  for  wtr ich appl icants  are the t rustees.

FINDINGS OF FACT

1.  Appl icants ,  Bet ty  Wold Johnson,  Rober t  J .  Mor t imer  and

se;rmour Klein are trustees for 16 trusts named below (herein-

a f te r  T rus ts ) :

Betty Wold Johnson, Robert J. Mortimer
as trustees u/w/o Robert Wood Johnson,
Johnson

Betty Wold Johnson, Robert J. Mortimer
as trustees of the trust under Art icle
of the Wil l  of Robert trr lood Johnson, Jr.
Johnson ( f0 /1 9 /  60--Ours ide Trusr)

and Seymour M. Klein,
J r . ,  t l b / o  Be t t y  Wo ld

and Seymour M. Klein,
II  of the 2nd Codici l
,  f  /b /o Chr is topher

Betty Wold Johnson, Robert J. Mortimer and Seymour M. Klein,
as trustees of the trust under Art icle rr of the 2nd codici l
o f  the l^ I i l l  o f  Rober t  wood Johnson,  Jr . ,  t /b /o El izabeth Ross
Johnson (10/ f  9  /  60--At  s ide Trusr)

Betty l^Iold Johnson, Robert J. Mortimer and seyrrour M. Klein,
as successor trustees of the Robert wood Johnson charitable
Trust  / f l  dated February 3,  1961 (Ours ide Trust )

Betty wold Johnson, Robert J. Mortimer and seymour M. Klein,
as successor trustees of the Robert Wood Johnson Charitable
Trust /f2 r:nder agreement dated February 3, 1961 (Outside
Trust )
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Betty Wold Johnson, Robert J. Mortimer and Seymour M. Klein,
as suceessor trustees t/bl o Christopher Johnson under agree-
ment  dated February 3,  L96L (Outs ide Trust )

Betty !f icld Johnson, Robert J. Mortimer and Seymour Klein,
as successor trusLees of the Robert Wood Johnson L962
Char i tab le Trust  (Outs ide Trust )

Betty Wold Johnson, Robert J. Mortimer and Seymour M. Klein,
as successor trustees under agreement dated June 24, 1968
between Robert Wood Johnson, IV, and Robert Wood Johnson,
Jr .  ,  f  /b /a Rober t  Wood Johnson,  IV

Betty Wold Johnson, Robert J. Mortimer and Seynour M. Klein,
as t rustees under  agreement  dated September 15,  L97L f /b /o
El izabeth Ross Johnson

Betty T,l ir ld Johnson, Robert J. Mortimer and Seymour M. Klein,
as successor  t rustees under  dec larat ion dated SepLember 8,
L969 f  /b /o El izabeth Ross Johnson

Betty Wold Johnson, Robert J. Mortimer and Seymour M. Klein,
as successor  t rustees r :nder  dec larat ion dated September 8,
L969 t /b /o Wi l lard Case Johnson

Betty trr lold Johnson, Robert J. Mortimer and Seymour M. Klein,
as successor  t rustees under  dec larat ion dated SepLember 8,
L969 f lb/o Keith Wold Johnson

Betty Wold Johnson, Robert J. Mortimer and Seymour M. Klein,
as successor trustees under agreement dated March 19, L969
between Robert trr lood Johnson, fV, and Robert Wood Johnson,
J r . ,  f  / b /o  Rober t  Wood  Johnson ,  IV

Betty Wold Johnson, Robert J. Mortimer and Seymour M. Klein,
as successor trustees under agreement dated Decernber 29,
L969 between Keith Wold Johnson and Robert Wood Johnson, Jr.,
f  lb/o Keith trIold Johnson

Betty Wold Johnson, Robert J. Mortimer and Seymour 1,1. Klein,
as successor  t rustees under  dec larat ion dated August  15,
L949 t lb lo  Wi l lard Case Johnson
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Betty Wold Johnson, Robert J. l4ort imer and seyurour M' Klein,

as successor  t rustees under  dec larat ion dated August  15,

L949 f lb/o ChristoPher Johnson

2 .  On  Augus t  15 ,  ! g72 ,  t he  t rus tees  en te red  i n to  a  d i s t r i -

bution agreement with Kuhn, Loeb & Co., providing for the sale

by the Trusts  of  1 ,200,000 shares of  common stock ( the Stock)

of Johnson and Johnson through a public offering of the Stock

to be conducted bY Kuhn, Leob & Co'

3. The distr ibution agreement appointed Kuhn, Loeb & co"

and said company agreed to act as agent and broker for the

sell ing stockholders on the terms and condit ions set forLh

therein. Kuhn, Loeb & Co. agreed to manage the sale of the

Stock as a secondary distr ibution under the rules of the New

York Stoek Exchange.

4 .onAugus t15 ,LgTz ,Kuhn ,Loeb&Co .en te red in toa

syndi.cation agreement with 108 part icipating f irms at i ts

40 Wal t  S l reet ,  New york Ci ty  of f ices.  Each par t ic ipat ing f i rm

and Kutrn, Loeb & co. executed a distribution agreement at the

same time and place, authorizing Kuhn, Loeb & Co. to act as agent

and broker in the purchase of the stock from the Trusts.

5.  On August  !6 ,  Lg72,  4t  40 Wal l  s t reet ,  New York,  New York '

a price agreement sett ing the offering price of the stock at

$f25.00 per share was executed by and between the Trusts and
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Kuhn, Loeb & Co. wittr- Kuhn, Loeb & Co. agreeing to purchase

all  the Stock for which it  did not secure purchasers.

6. The agreenent among part iciPating f irms authorized

Kuhn,  Loeb & Co. ,  a t  i ts  d iscret ion,  to  reserve shares f rom

the participating firms for its own marketing. Such shares

in the aggregate were known as the "pot." This pot total led

304,900 strares wtrich Kuhn, Loeb & Co. sold in brokerage trans-

actions for the Trusts.

7. Kuhn, Loeb & Co. retained and sold i ts entire par-

t i e ipa t i on  o f  236 ,000  sha res  o f  t he  S tock -

8. The total number of shares sold directly by Kuhn,

Loeb & Co.  f rom i ts  own retent ion and f rom the pot ,  was 540 '900

strares.

g.  On August  25,  L972,  the c los ing took p lace at  the of f ices

of Kuhn, Loeb & Co, at 40 l[al l  Street, New York, New York. The

transfer  agent  demanded and received payment  of  $60,000-00 in

s tock  t rans fe r  t ax  a t  $ .05  pe r  sha re  fo r  1 ,200 ,000  sha res  o f

cornmon stock. Kuhn, Loeb & Co. paid the tax r:nder protest,

reserving ttr,e right to seek refund of the tax as agent for the

Trusts .

10.  On June 28,  1973,  the appl icant  Lrustees f i led a

refund appl icat ion.  On December L7,  L975,  the Miscel laneous

Tax Bureau issued a Notice of Determination denying the refund
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appl icat ion.  On January 9,  L976,  the appl icant  t rustees,

f i led an application for a formal hearing on the denial of

the refund.

11. As "Annex l" to the refund application, applicant

Trust submitted a l ist denominated "Underwriters". Kuhn,

Loeb & Co.  headed the l is t  o f  109 f i rms,  each wi th  the

nurnber of shares it  had agreed to sel l  according to the Distr ibu-

t ion Agreement .  At  the foot  o f  the l is t  appeared "August  15,

L972 (109 Underwriters) . "

L2.  On August  25,  L972,  Kuhn,  Loeb & Co.  issued i ts  own

checks to the trustees for each of the 16 trusts, for the

severa l  por t ions of  the to ta l  1 ,200,000 shares author ized to

be sold by Kuhn, Loeb & Co. as agent. On the same date, Kuhn,

Loeb & co. issued to the applicant Trusts confirmation of the

sale of that port ion of the total del ineated in the Distr ibution

Agreement. The transfer agent was present and the entire trans-

action took place at 40 tr{al l  Street, New York, New York, in the

of f ices of  Kuhn,  Loeb & Co.

13.  Af ter  the c los ing at  the of f ices of  Kuhn,  Loeb & Co. ,

eaeh par t ie ipaLing f i rm' 's  representat ive took possession of

cert i f icates representing the shares which it  had sold as a

par t ic ipat ing f i rm.
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L4. Of the 1,200,000 shares sold by the appl icant

Trusts,  4o aggregate of  1,087,000 shares \^7ere sold through

part ic ipat ing f i rms, the pr incipal  of f ices and syndicate

departments of which were located in New York City.

15. By its own denomination, and by the determination

of the Miscellaneous Tax Bureau, Kuhn, Loeb & Co. was an

underwri ter  of  the 1,200,000 share secondary issue of

Johnson and Johnson comnon stock.

CONCLUSIONS OF LAW

A. Tlrat Lhe transfer of t i t le to the stock of Johnson

and Johnson from each of the applicant Trusts to Kuhn, Loeb

& Co. was subject to the New York stock transfer tax r:nder

sect ion 270 of  the Tax Law.

B. That Kuhn, Loeb & Co. had a contingent l iabi l i ty

under the Distr ibuLion Agreement to purchase al l  of the shares

of Johnson and Johnson offered for sale by the applicant

t rustees.  Each t rust  so ld through Kuhn,  Loeb & Co.  ,  aS a broker ,

a porr ion of  i ts  shares equal  tg  #I  ,  200 ,  000  .

C. That the sales of Johnson and Johnson coil lnon stock

were not  the resul t  o f  a  s ing le order ,  o f  mul t ip le  orders

through a s ing le broker  of  a  s ing le c lass of  s tock,  wi th in

the meaning and intent of section 270-a of the Tax Law, but
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were made in accordance with ttr-e underwriting of the secondary

issue covered by the distr ibution agreement. As an under-

wr i t ing,  these sa les were not  subject  to  the $500.00 exempt ion

under section 270-a of the Tax Law.

D. That the United States Supreme Court has declared

sect ion 270-a of  the Tax Law unconst i tu t ional  as i t  s tands,

and has remanded its determination to the New York State Court

of  Appeals  for  fur ther  proceedings.  Boston Stock Exchange v.

S ta te  Tax  Cou rn i ss i on ,  45  A .D .  2d  365 ,  357  N .Y .S .  2d  116 ,  a f f  ' d

37  N .Y .  2d  535 ,  375  N .Y .S .  2d  308 ,  337  N .E .  2d  758 ,  r eve rsed

and remanded U.S.  Supreme Cour t  No.  75-10f9,  January L2,  L977

(CCH 5  N .Y .  Tax  Cases  99 -990 ) .

E.  That  the Not ice of  Determinat ion dated December 17,

L975,  denying the appl icat ion for  re fgnd of  s tock t ransfer

Laxes of Betty Wold Johnson, Robert J. Mortimer and Seymour

Kle in,  as Trustees,  is  susta ined.

DATED: Albany, New York
June  24 ,  L977

COMMISS ION


