
STATE OF NEI.I YORK \"

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IIARRY SARA CORPORATION

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat ion or a Refund
of  S tock  Trans fer
Taxes under Art icLe(x) 12 of the
Ta x Law >ft4:otro<xe€{t(r}:orxReoi:0*6i

Sworn

2 5t?:

Eo before me thls

ii],,'t.LLt\., \S't\ [t't.. 0c t

AFFIDAVIT OF MAILIIIG

by

a s

State of New York
County of AlbanV

Bruce Batchelor ,  being duly sworn, deposes and says that

Ehe is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 25thday of January , L9 77, she served the wlthln

Notice of Determination by (cooeff,lcd) mail upon Harry Sara Corporation

(uererEentgttaae<p&) the petitLoner tn t'he withln proceedj.ng,

enclosing a true copy thereof in a securel-y sealed postpatd wraPPer addr:essed

fo l lows:  Harry  Sara Corporat ion
57O Seventh Ave.
New York ,  N.Y.  I00 lB

and by deposlt ing same enclosed ln a postpald properLy addressed wrapper J.n a

(post of f ice or off ic ial  deposltory) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (*ffi$|{X*X***

*>tbo| petitioner herein and that the address set forth on sald nraPPer le the

last known address of the 6rcFneseat*Odrcnxa6<#*) petitloner.
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STATE OF NEW YORK .

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HARRY SARA CORPORATION

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of  S tock  Trans fer

AFFIDAVIT OF MAILIT{G

Taxes under  Ar t i cLe($  L2 of the
Tax Law *ux$ecnxm<tc*>e$<RsEr{ed**)

State of New York
County of Ai-bany

Bruce Batchelor ,  being duly sworn, deposee and says t l rat

lthe is an empLoyee of the Departnent of Taxatlon and Finance, over 18 years of

age, and that on the 2sLhday of January ,  L9 77, Se served the wlthin

Notice of Determination by (rsei?ofif:8ed9 mail upon Robert G. Pierce, Esq.

(representat ive of)  the pet l t ioner ln the wlthin proceedi lng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as foL1ow63 Rober t  G.  P ie rce ,  Esq.
I lardy, Peal,  Raw1ings, Werner & Coogan
7 5 0  T h i r d  A v e .
N e w  Y o r k ,  N . Y .  1 0 0 1 7

and by depositing same enclosed ln a postpaid properLy addressed wrapper l.n a

(post of f ice or off ictaL depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

Th*i  deponent further says that the sald addreasee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said l rrapper ler the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before me this

25 th  daY o f  January \"),  t 977 .

rA-3 (2176)



STATE

DEPARTMENT OF
OF NEW YORK

TA)(ATION AND FINANCE

STATE TAX COMMISSION

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y ,  1 2 2 2 7

ilanuar? 25r L977

A O D R E S S  Y O U R  R E P L Y  T O

T E L E P H T ) N E :  ( 5 1 6 ) 48?-L723

r'Herry 
Sare CorporatLon

570 Scvsnth Avs.
Itw York, f.Y. X0Ol8

OentLsnen r

Ptease take not ice of  the
of the State Tax Corrnission

DI8SRUNtf,TION
enclosed herewith.

PLease take further notice that pursuant to

Sect ion( I )  279 (a)  of  the Tax Law, any

proceeding in court to revielT an adverse deci-

sion must be commenced within 90 dayr
f rom the date of  th is  not ice.

Inquiries concerning the computation of tax

due or refund altowed in accordance with this

decision or concerning
hereto may be addressed
will be referred to the

to the
Proper pa

I

E n c .

cc :  Pet i t ioner ts  Repres

klng Trx
Eslrlng Offlcar

a t i v e :

Taxing Bureaut s Representat ive :

rA -1 .12 (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

HARRY SARA CORPOMTION

for a Hearing to Review a Determination of
a Stock Transfer Tax Due and a Denial of a
Por t ion of  a  Refund of  Stock Transfer  Tax
Paid under  Ar t ic le  L2 of  the Tax Law.

DETERMINATION

Harry Sara Corporat ion of  570 Seventh Avenue,  New York,

New York 10018, f i l -ed an application for a hearing to review

a determination of a stock transfer tax due and a determina-

t ion denying a por t ion of  a  refund of  s tock t ransfer  taxes

pa id  under  A r t i c l e  L2  o f  t he  Tax  Law.  (F i l e  No .  00651) .

A formal  hear ing was held at  the of f ices of  the State

Tax Commission, Two World Trade Center, New York, New York,

be fo re  So lomon  S ies ,  Hear ing  O f f i ce r ,  on  Oc tobe r  2L ,  L976  a t

l l : 15  A .M .

The appl icant  appeared by Hardy,  Peal ,  Rawl ings,  Werner  &

Coogan  (Rober t  G .  P ie rce ,  Ese . ,  o f  counse l ) .  The  M isce l l aneous

Tax Bureau appeared by Peter  Crot ty ,  Esq.  (Ar thur  Rosen,  Esq. ,

o f  counse l ) .

ISSI ]ES

I .  ldhether  or  not  the reacquis i t ion by the appl icant  o f

30 ,000  sha res  o f  i t s  owr r  s tock  cons t i t u ted  " t reasu ry "  sha res .
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I I .  Wtrether or not the applicant reacquired the shares

of  s tock in  issue for  cancel la t ion,  pursuant  to  the prov is ions

of  sect ion 515 of  the Business Corporat ion Law,  so as to  const i tu te

a nontaxable transfer in accordance with section 270(L) of the

Tax Law.

I I I .  Wtrether  or  not  the appl icant  is  ent i t led to  benef i t

f rom the nonres ident  ra te of  tax where i t  fa i led to  f i le  a

cer t i f icate of  nonres idency at  the t ime of  the t ransact ion '

FINDINGS OF FACT

1.  Harry  Sara Corporat ion is  a  domest ic  corporat ion

organized under the laws of the State of New York, and maintains

i ts  pr inc ipa l  p lace of  bus iness wi th in  the State of  New York '

2 .  P r io r  t o  January  1 ,  Lg7O,  the re  were  60 ,000  ou ts tand ing

shares of  s tock of  Harry  sara corporat ion,  30,000 owned by

I lar ry  A.  Stern and 30,000 owned by h is  wi fe ,  sara B.  Stern-

3 .  Sa ra  B .  S te rn  d ied  on  Februa ry  L7 ,  L970 .  Her  30 ,000

shares of stock were distr ibuted to named legatees pursuant to

the terms of  her  wi l1 .

3.  Harry  Sara Corporat ion reacqui red a l l  o f  the 30,000

shares of  s tock f rom the hei rs  of  sara B.  s tern dur ing the

period Augusr 2, Lg72 through February L973. It  is al leged

by the applicant that said shares were reaequired out of stated

capital and should have been considered cancelled upon reacquisi-

t ion, and that at the t ime of reacquisit ion such shares were marked

t t cance l l ed .  "
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4. On August 8, Lg74, the Stock Transfer Tax sect ion of

the Miscellaneous Tax Bureau determined that the reacquisit ion

of  the shares of  s tock in  issue was subject  to  s tock t ransfer

tax s ince sa id shares represented " t reasury Shares."  I t  was

further determined that the tax should be at the rate of two

and one-hal f  cents  per  share.  The to ta l  s tock t ransfer  tax

assessed  aga ins t  t he  app l i can t  was  $ l ' 547 .50 '

5.  on or  about  August  13,  L974,  the appl icant  pa id the

stock t ransfer  tax and on June 23,  L975,  i t  f i led an appl icat ion

for  re fund.  in  the amount  of  $502.2L.  I t  is  c la imed that ,  s ince

the cost  o f  reacqui r ing the 30,000 shares of  s tock exceeded the

capi ta l  surp lus to  the extent  o f  $ f44,448.92,  or  the equiva lent

of  L4,445 shares at  $10.00 par  va lue each,  these shares should be

considered ret i red in  accordance wi th  the prov is ions of  Sect ion 515

of the Business Corporation Law. This would amounL to a claimed

re fund  o f  $36 f . 13 .

6.  IL  is  fur ther  c la imed that  the sa le of  the shares of

stock in issue was made by nonresidents, and that Lhe reduced

rate of  tax should have been computed pursuant  to  sect ion 270-a(  )  (c)

of the Tax Law. A cert i f icate of nonresidency was not submitted

at the t ime of the transaction. The applicant claims a refund with

respect  to  th is  por t ion of  s tock t ransfer  tax in  the amount  of

$141.08,  whereas the correct  amounL,  i f  a l lowed,  should be $136
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7.  The balance sheets of  Harry  Sara Corporat ion as of

December 31,  L972 and December 31,  L973,  which were prepared

on September L9,  L974,  and the corporat ion 's  ba lance sheet  as

of  June 30,  L974,  prepared September 22,  L974,  show the shares

in issue to  be " t reasury shares.  "  No d iv idend statement  was

issued by the appl icant  corporat ion.

8.  No resolut ion by the board of  d i rectors was recorded

in the minutes of  the subject  corporat ion wi th  respect  to  the

reacquis i t ion of  the shares in  issue.

9.  No amendment  to  the corporat ion 's  cer t i f icate of

incorporaLion cancell ing such shares was made within one year

f rom the daLe of  purchase.

10.  Sect ion L02(L4)  of  the Business Corporat ion Law def ines

"treasury shares" as "ghares rrhich have been issued, have been

subsequently acquired, and are retained uncancelled by the

corporat ion.  Treasury shares are issued shares,  but  not  out -

s tanding shares,  and are not  assets. "

CONCLUSIONS OF LAW

A.  Tha t  t he  reacqu is i t i on  o f  t he  30 ,000  sha res  o f  s tock

in issue by the appl icant ,  Harry  Sara Corporat ion,  was subject

to  s tock t ransfer  tax pursuant  to  sect ion 270(L)  of  the Tax

Law, s ince they were " t reasury shares."

B. That the aforementioned shares were not cancelled in

accordance wi th  the prov is ions of  sect ion 515 of  the Business

Corporat ion Law.
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C. That since there was no compliance with the pro-

v is ions  o f  subd iv is ion  (c ) ,  subparagraph (1 )  o f  sec t ion  270-a

of the Tax Law at the t ime of  reacquis i t ion,  the reduced rates

for  nonres idents  does  no t  app ly .  (See Cra ig  v .  Bates ,  44  Misc .

2d  432,  254 NYS 2d 244 . )

D. That the determination of stock transfer tax due is

correct  and the appl icat ion for  refund of  sLock transfer tax

by Harry Sara Corporation be and the same is hereby denied.

DATED: Albany, New York
January 25, 1977

COMMISSION


