
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
AFFIDAVIT OF MAILING

xf a Refund of Stock Transfer
Taxes under Art icle(x) L2 of the
Tax Law trmot&g>ilec*xxcr>8g*cd.6s)

State of New York
County of Albany

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on t l ie 22ndday of JuIy ,  L977, she served the wlthln

Notice of Decision by *ser**f tsd) mai l  upon Delta Resources, Inc.

by enclos lng a

as  fo t l ows :

Sworn

22nd,

before me this

of July

Qrxprnocxtxuif,txxodi the petitioner ln the within proceeding'

true copy thereof in a securely sealed postpald wrapper addressed

Del ta  Resources ,  Inc .
1133 Avenue of the Americas
New York, New York 10036

and by deposlt ing same enclosed in a postpaid properJ.y addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee ls the (regenrcO@E*re(

:dx$e! pet i t ioner herein and that the address set forth on said wrapper is the

Last known address of the (:opuexxaoectxeoof,<S€, petitloner.
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DELTA RESOURCES, INC.

rA-3 (2/76)

,  L977 .



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
AFFIDAVIT OF MAILING

o* a R?fund of Stock Transfer
Taxes under  Ar t ic le( r )  L2 of
Tax Law fi.at<x?tq<t:rxr<(G*>oo<fxdnd(x)

State of New York
County of Albany

Marsina Donnini , being duly sworn, deposes and says that

she is an empl-oyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 22ndday of i lu ly ,  Lg77, she served the wlthin

Notice of Decision by (rsxuif*n$ mail upon ilohn Steel

(representat ive of)  the pet i t loner ln rhe within proceeding'

by encloslng a true copy thereof in a securely seal-ed postpald wrapper addressed

as follows: 3i$rtl"El,1,""n'
747 FLfth Avenue
New York, New York LOO22

and by deposlt ing same enclosed in a postpald properly addressed wrapper ln a

(post off ice or off icial depository) under the exctusive care and custody of

the Uni ted States Postat  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said nrapper ls  the

last  known address of  the ( representat ive of  the)  pet i t loner .

Sworn to before

22nd da lo f

me this

JuIy

DELTA RESOURCES. INC.
earing to Review a Determinat ion

rA-3 (2/76)

,  L977 . t6'c,L<l_



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M  I L T O N  K I ] E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

dtuly' 31, l9??

trd.tr na*rurrllne &G.
1ll3 trtrrrn|. ofr ttr. freralcr
U;r Ydrh, nfif Yg|r 10036

Cmttrnmr

Please take notice of the DmI$lsl
of  the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  teview at the administrat ive
level.  Pursuant to sect io;(S f?t(r)  of  the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced ialhe-Supreme
Court of  the State of New York, Aibany County, within tg 6lyr

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

$t {nrvulng tbr
8nrlng o(tfffi

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r .12  (6 /77)



STATE OF NEW YORK

STATE TAX CO}4MISSION

In the Mat ter  o f  the Appl - icat ion

o f

DELTA RESOURCES, INC.

for a Hearing to Review a Determination
of Tax Due or a Determination Denying
a Refund of Stock Transfer Tax under
Ar t ic le  L2 of  the Tax Law.

DECISION

Pet i t i one r ,  De l ta  Resources ,  I nc . ,  1133  Avenue  o f  t he

Amer icas,  New York,  New York 10036,  (here inaf ter  Del ta)  f i led

an application for a hearing to review a determination of tax

due or a determination denying a refund of stock transfer tax

under  A r t i c l e  L2  o f  t he  Tax  Law.  (F i l e  No .  00546) .

A formal hearing was held before Edward L. Johnson, Hearing

Off icer ,  &t  Lhe of f ices of  the State Tax Commiss ion,  Two Wor ld

T rade  Cen te r ,  New York ,  New York ,  oo  Oc tobe r  28 ,  L976  a t  2 :45  P .M.

The  app l i can t  appeared  by  S tee l  &  Cohn ,  Esqs .  ( John  S tee l ,  Esq . ,

o f  counsel ) .  The Miscel laneous Tax Bureau appeared by Peter

Cro t t y ,  Esq .  (R icha rd  Kau fman ,  Esq .  ,  o f  counse l ) .

ISSUES

I.  Whether  the t ransfer  o f  prev ious ly  unisssued capi ta l

stock from a nominee to various employee transferees of the stock

issuing corporation was taxable under Art icle L2 of the Tax Law.



I I .  Whether  such

t rans fe r  ra te  o f  L .25

-2

t ransfer  was a sa le

cents a share or  2 .

FINDINGS OF FACT

sub jec t  t o  a  s tock

50  cen ts  a  sha re .

1.  0n January 7,  L975,  the Stock Transfer  Sect ion of  the

Miscel laneous Tax Bureau advised the appl icant ,  Del ta ,  that

an audi t  o f  appl icant 's  corporat ion s tock t ransfer  books,  records

and memoranda had disclosed that from its inception on November L9,

L97L to December 9,  L974,  the appl icant ,  Del ta ,  had incurred a

s tock  t rans fe r  t ax  l i ab i l i t y  o f  $1 ,818 .75 .  A  copy  o f  t he  aud i t

report was sent to applicant, together with a demand for payment

of the tax found to be due.

2.  0n January 10,  1975,  appl icant ,  Del ta ,  pa id s tock t ransfer

t axes  o f  $  1 ,  818 .  75 .

3 .  On  January  29 ,  1975 ,  app l i can t ,  De l ta ,  f i l ed  an  app l i ca t i on

for  re fund of  the s tock t ransfer  tax i t  had paid.  Appl icant  c la imed

that the transfer of stock issued to nominee was exempt from stock

t ransfer  taxes as a t ransfer  to  a nominee for  deposi t  as co l la tera l

secur i ty ,  and thus exempt  under  sect ion 270.5 (b)  (s ic)  o f  the Tax Law.

4.  On March L4,  1975,  the Miscel laneous Tax Bureau denied

the refund appl icat ion in  i ts  ent i re ty .

5 .  On  Apr i l  2 ,  L975 ,  app l i can t ,  De l ta ,  made  app l i ca t i on  fo r  a

formal hearing for redetermination of the denial of i ts refund

app l i ca t i on .
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6 .  App l i can t ,  De l ta  Resources ,  I nc . ,  i s  a  New York

co rpo ra t i on  au tho r i zed  xo  i ssue  2 ,000 ,000  sha res  o f  cap i ta l

s tock wi th  a par  va lue of  $ .02.  I t  began business in  November

o f  L97L .

7 .  I n  January ,  L972 ,  t he  Board  o f  D i rec to rs  o f  app l i can t ,

Del ta ,  adopted an "Employee Qual i f ied Stock Opt ion IncenLive

Plan I , "  pursuant  Lo which not  more than 464,000 shares of  un issued

or  reacqui red s tock were to  be so ld at  par  to  employees who

qual i f ied under  the sa id p lan.  Each employee-opt ionee agreed to

remain in  the employ of  appl icant ,  Del ta ,  for  a t  least  two years

before he could receive s tock accord ing to  h is  opt ion.  Appl icant ,

Del ta ,  vested the r ights  to  des ignated shares of  s toc l r  in  the

opt ionee,  but  reg is tered the s tock in  the name of  i ts  nominee,  a

f i rm of  a t torneys.

B .  I n  Feb ru&Ty ,  L974 ,  twe lve  o f  app l i can t ' s  emp loyees

exe rc i sed  the i r  op t i ons  and  pu rchased  a t  a  p r i ce  o f  $1 .00  pe r  sha re

a  to ta l  o f  72 ,750  sha res  o f  app l i can t ' s  cap i ta l  s tock  f rom the

nominee ,  pay ing  a  s tock  t rans fe r  t ax  o f  $ .02  pe r  sha re .

9.  No stock t ransfer  tax was paid by appl icant ,  Del ta ,  e i ther

when the stock cert i f icates were issued to i ts nominee or when the

appl icant  issued new cer t i f icates in  the names of  the employee-

op t i onees .

10.  The Miscel laneous Tax Bureau denominated the t ransfers to

the employees as "no sa les,"  and assessed the maximum t ransfer  tax

aL  $ .025  pe r  sha re .
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11.  Adni t ted ly ,  a f ter  the t ransfer  and del ivery of  s tock

cer t i f icaLes by nominee to the employees,  and af ter  the

assessment  by the Miscel laneous Tax Bureau of  s tock t ransfer

tax due,  appl icant ,  De1ta,  issued an undated cer t i f icate s tat ing

that the shares transferred from its nominee Lo the optionees

had been standing as collateral security in the name of the

nominee.

CONCLUSIONS OF LAW

A. That  the issue to  i ts  nominee of  prev ious ly  unissued

cap i ta l  s tock  by  the  app l i can t ,  De l ta  Resources ,  I nc . ,  cons t i t u ted

an or ig ina l  issue,  and as such was not  subject  to  s tock t ransfer

tax under  sect ion 270 of  Ar t ic le  12 of  the Tax Law.

B. That where there is an agreement evidencing the deposit

o f  s tock  ce r t i f i caLes  as  co l l a te ra l  secu r i t y ,  t he  t rans fe r  o f

s tock  to  tha t  ho lde r ' s  nominee  wou ld  no t  be  taxab le " . . .  p rov ided

the t ransact ion in  each case is  accompanied by a cer t i f icate

set t ing for th  the facts  or  such other  cer t i f icate or  record as the

commiss ion may requi re. "  Sect ion 270,  Subd.  5 of  the Tax Law

(under l in ing suppl ied) ;  20 NYCRR 444.2.  Whether  or  not  the

cer t i f icates of  s tock t ransferred by appl icant 's  nominee to the

severa l  employees had been held as co l la tera l  secur i ty ,  the

t ransfer  by the appl icant 's  nominee fa i led to  meet  the requi rements

of  the s tatute to  exempt  co l laLera l  secur i ty  f rom stock t ransfer

tax. Exemption from the tax must f ind express statutory sanction.
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Compl iance wi th  the le t ter  o f  the law as wel l  as i ts  p i r i t  is

required. The statute requires the claim for exemption to be

made at the moment of transfer. A belated cert i f icate that the

t ransfer  is  o f  co l la tera l  secur i ty  fa i ls  to  meet  the requi rements

o f  t he  Tax  Law .  C ra ig  v .  Ba tes  (1954 )  44  M isc .  2d  432 ,  254  N .Y .S .

2d  244 ;  CCH N .Y .  Tax  Repo r te r  57 -207 .04 .

C.  That  there is  imposed a s tock t ransfer  tax on a l l  sa les

and a l1 del iver ies or  t ransfers of  shares or  cer t i f icates of

s tocks accord ing to  sect ion 270,  Subd.  1 of  the Tax Law.  The

transfer from the nominee to the employee-optionees was by sale

and,  therefore,  subject  to  s tock t ransfer  tax.

D .  Tha t  s ince  the  sa le  p r i ce  o f  72 ,750  sha res  o f  app l i can t ' s

s tock so ld to  i ts  employees in  February of  1974,  was less than

$5.00 per  share,  sa id shares were taxable at  $0125 per  share for

a  to ta l  due  o f  $909 .38 ,  acco rd ing  to  sec t i on  270 ,  Subd .  2  o f  t he

Tax Law.

E .  Tha t  t he  app l i ca t i on  fo r  re fund  o f  t he  $1 ,8L8 .75  s tock

t rans fe r  t ax  pa id  by  app l i can t ,  De l ta  Resources ,  I nc . ,  i s  g ran ted

to the extent  o f  $909.37,  and the denia l  o f  the refund appl icat ion

is  cancel led to  that  extent .  The appl icat ion for  re fund is

otherwise denied.

DATED: Albany, New York
Ju ly  22 ,  L977

COMMISSIO


