
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
T}M BANK OF NEW YORK

For a Redetern inat ion of  a Def ic iency or
a Revis ion of  a Determinat lon or  a Refund
of Stock Transfer
Taxes under Art ic le(gf 12

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(O}ggpffiffi

1 0 n 4

State of New York
County of Albanv

I\ltrarsina Donnini , being duly sworn, deposes and says that

she is an empLoyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 30th day of June , L977 , she served the wi-thin

Notice of Decision by &Cflfi(ililrcG} mail upon The Bank of New York

W the pet i t ioner ln the within proceeding,

enclosing a true copy thereof tn a securety seaLed postpald wrapper addressed

follows: The Bank of New York
90 Washington St.
Fifth Floor, New York

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper ln a

(post of f ice or off tc laL depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the &CFOGCGffifld

)QOOEIAI peBit,ioner herein and that the address set forth on said lrrapPer is the

last known address of the M pet l t toner.

by

a s

Sworn to before me this

3g1yrday, of Jr:ne

rA-3 (2/76)

,  1977 .



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

THE BANK OF NEIIII YORK

For a Redeterminat ion of a Def ic iency or
a Revislon of a Determinat lon or a Refund
of Stock Transfer

AFFIDAVIT OF MAILING

Taxes under Art ic le(5) 12 of the
Tax Law for the YearISgW&CKiOdft)

19'.75

State of New York
County of Albany

I\fiarsj-na Dorurini , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 3g1i. day of J,ne , 19 77, she served the withln
Ivlar:rice M. Lynch, Esq.

Notice of Decision by $OffiO00flffimail uponMessrs. 01in, lvhr:phy,

I\fianuel & Lynch Esq(representative of) the petitloner ln the within proceedlng'

by enclosing a true copy thereof in a securety sealed postpaid wrapper addressed
IVtraurice M. Lynch, Esq., of Counsel &

as foLl-ows: Messrs. O1in, Murphy, lManuel & Lynch, Esqs.
2o Broad Street
New York, New York 10005

and by deposlt ing same enclosed in a postpaid properly addresged wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United Stat,es Posta1 Servlce withln the State of New York.

That deponent further says that the sald addreasee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said wraPPer is the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before

30th day of

me this

June

-. 1

rA-3 (2/76)

, Lg 77.

<----'
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Xtn Nt LW

A D D R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: tst el *!?-l7il3

r
lb hnk of, Sctr lork
9O h&lnglon St.
ntfth Elcor, lfrr lor*

Llatlmr

:1":;: ::5:.T::";"ff,::i." b#ss& herewi,h.

PLease take further notice that Pursuant to

sect ion$) 
.  em(r) of  the Tax Law, anY

proceedffg in idrlft to review an adverse deci-
sion must be conunenced within g0 fW
from thi i  date of this not ice.

Inquiries concerning the computation of
due or refund allowed in accordance with
decision or concerning any other matter
hereto rnav be addressed to the unders
wiLl be referred to the proper part

Enc .

cc :  Pet i t ioner 's  Rep
Irr fiarll3l Onf,lle

TaxLng Bureauts Representat ive:

tax
th is

relat ive
ed. They

rA -1 .12  (L176 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

o f

THE BANK OF NEW YORK

for a Hearing to Review a Determination
Denying a Refund of  Stock Transfer  Taxes
under  Ar t ic le  L2 of  the Tax Law.

Whether the transfer .of

Corporat ion common stock by

3 L 2 , 4 9 8  s h a r e s

Car te r -Wal1ace,

DECISION

of  Mi l lmaster  Onyx

fnc .  pursuant  to  a

Appl icant ,  The Bank of  New York,  P.  O.  Box 11003,  New York,

New York LOO T,  ds t ransfer  agent  for  Kewanee Oi l  Company,  f i led

an application for a ?rearing to review a determination denying a

refund of  s tock t ransfer  taxes paid under  Ar t ic le  L2 of  the Tax

Law.  (F i1e  No .  11890)

A formal hearing was held before Edward L. Johnson, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade Center ,  New York,  New York on January L2,  L977 at  9zI5 a.m.

The applicant appeared by Olin, Murphy, Manuel & Lynch, Esqs.

(Maur ice M.  Lynch,  Esq.  o f  counsel ) .  The Miscel laneous Tax Bureau

appeared by Peter  Crot ty ,  Esq.  (Richard Kaufman,  Esq.  o f  counsel ) .

ISSUE
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purchase offer by Kewanee Oi1 Company, accompanied by twelve

let ters  of  t ransmi t ta l  each naming a so l ic i t ing dealer ,  con-

st i tu ted twelve taxable sa les,  or  a  s ing le taxable sa le,  under

Ar t ic le  12 of  the Tax Law.

F'INDINGS OF FACT

t .  Appl icant ,  The Bank of  New York (here inaf ter  Bank) ,  was

the named deposi tory  to  which Car ter-Wal lace,  Inc.  sent  i ts  com-

mon stock of  Mi l lmaster  Onyx Corporat ion for  t ransmi t ta l  to  the

purchaser, Kewanee Oil Company.

2.  On March L4,  L975,  Kewanee Oi l  Company made a wr i t ten

Offer  to  Purchase a l l  the outs tanding s tock of  Mi l lmaster  Onyx

Corporation. Kewanee Oil Company would pay any broker or dealer

a  so l i c i t i ng  dea le r ' s  f ee  o f  $ .40  pe r  sha re  i f  Kewanee  O i l

Company 's  le t ter  o f  t ransmi t ta l  conta ined the broker 's  name in

the appropriate space. Kewanee Oil Company stated that i t  would

pay  a l l  s tock  t rans fe r  t axes .

3 ,  O n  M a r c h  2 5 ,  1 9 7 5 ,  t h e  b o a r d  o f  d i r e c t o r s  o f  C a r t e r -

Wal lace ,  Inc .  adopted  a  reso lu t ion  to  accept  the  o f fe r  o f  Kewanee

Oil  Company.

4.  On March 25,  L975,  the board of  d i rectors of  Car ter-

Wa l lace ,  I nc .  sen t  t o  t he  app l i can t ,  Bank :
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a)  T\ re lve cer t i f ied le t ters  of  t ransmi t ta l ,  du ly
completed and executed by the pres ident  o f  Car ter-
Wa l lace ,  I nc .  w i th  ce r t i f i ca tes  rep resen t i ng
3L2,498 shares of  common stocks of  Mi l lmaster  Onyx
Corporat ion regis tered in  the name of  Car ter-
Wa I Iace ,  I nc .

b)  Twelve cer t i f ied copies of  the resolut ion of  the
board of  d i rectors of  Car ter-Wa11ace,  Inc.  author-
i z i ng  the  sa le  o f  Ca r te r -Wa l lace ,  I nc . ' s  common
stock of Mil lmaster Onyx Corporation pursuant to
Kewanee Oi l  Company 's  Of fer  to  Purchase.

c)  Inst ruct ions to  the Bank to  not i fy  Car ter-Wal lace,
Inc. when they could pick up the check for the
tendered shares.

Each le t te r  o f  t ransmi t ta l  con ta ined a  s ta tement  naming

a stock broker  or  secur i t i -es dealer  and the tender inq s tockholder

represente  there in  tha t  sa id  dea le r  r '

th is  tender .  "

so l i c i ted  and ob ta ined

6 -  O n  A p r i l  I B ,  L 9 7 5 ,  t h e  B a n k  p a i d  s t o c k  t r a n s f e r  t a x e s  o f

$350 .00  f o r  each  o f  twe l ve  sa1es ,  t o ta l l i ng  $4 ,200 .00 .

7 .  O n  J u n e  6 ,  L 9 7 5 ,  a p p l i c a n t ,  B a n k ,  f i l e d  a n  a p p l i c a t i o n

f o r  r e f u n d  o f  $ 3 , 8 5 0 . 2 O ,  a l l e g i n g  t h a t the Bank had erroneously

one .paid the tax on twelve sa les instead of

B -  I n  a  l e t t e r  o f  d e t e r m i n a t i o n  d a t e d  S e p t e m b e r  2 ,  L 9 7 5 ,

the Miscel laneous Tax Bureau denied. the appl icat ion for refund

i n  i t s  e n t i r e t v .

9 .  On  Sep tember  25 ,  L975 ,  app l i can t ,  Bank ,  reques ted  a

fo rmal  hear ing  on  the  den ia l  o f  the  app l ica t ion  fo r  re fund.
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10. The common stock of Mi l lmaster Onyx Corporat ion

reg is te red  in  the  name o f  Car te r -Wal lace ,  Inc .  was  t rans fer red

to Kewanee Oi l  Company pursuant to the Offer to Purchase of

Kewanee Oi l  Company.  Ne i ther  possess ion  nor  t i t le  was  g iven

to any intermediary.

l I .  On  March  19 ,  I 975 ,  Car te r -Wa l lace ,  I nc .  reques ted

appl icant ,  Bank to  re- issue Mi l lmaster  Onyx Corporat ion cer-

t i f icates in  twelve b locks in  the name of  Car- ter -Wal lace,  Inc.

so  as  to  fac i l i t a te  i t s  dea l i nc r  w i th  " so l i c i t i nc r  b roke rs " .

12 .  App l i can t ,  Bank ,  was  i n  possess ion  o f  a l l  t he  fac ts

regard ing the of fer  to  purchase,  the tender ,  and the t ransfer

of  the s tock of  Mi l lmaster  Onyx Corporat ion to  Kewanee Oi l

Company when it  f i led the stock transfer tax return and paid

the  t ax  o f  $4 ,200 .00  on  Ap r i l  IB ,  L975 .

CONCLUSIONS OF LAW

A.  That  the  app l ican t ,  The Bank o f  New York ,  has  fa i led  to

prove tha t  i t s  Or* "na  o f  the  s tock  t rans fer  tax  on  twe lve  sa les

of the common stock of Mi l lmaster Onvx Corporat ion in March of

I975 was er roneous w i th in  the  mean inq  and in ten t  o f  sec t ion  2BO

of the Tax Law.

B. That  the conduct  o f  Car ter-Wal lace,  Inc.  in  hav ing i ts

s tock re- issued in  twelve b locks,  and the execut ion and forward ing
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o f  twe lve  t ransmi t ta l  le t te rs  des ignat ing  twe lve  brokers  as

"so l i c i t ing  dea le rs"  was  consonant  w i th  the  payment  o f  the

maximum stock transfer tax on twelve sales rather than on a

s ing le  taxab le  sa le ,  w i th in  the  mean ing  and in t ,en t  o f  sec t ion

27O-a o f  the  Tax  Law.

C.  That  the  Un i ted  Sta tes  Supreme Cour t  has  dec la red

ce r ta in  fea tu res  o f  sec t i on  27O(a )  o f  t he  Tax  Law to  be  uncon-

st i tu t ional  and has remanded i ts  determinat ion to  the New York

Court of Appeals for further proceedings. Boston Stock Exchange

v .  S t a t e  T a x  C o m m i s s i o n ,  4 5  A . D .  2 d  3 G 5 ,  3 5 7  N . y . S .  2 d  L L 6 ,

a f f i r m e d  3 7  N . Y .  2 d  5 3 5 ,  3 7 5  N . Y . S .  2 d  3 0 8 ,  3 3 7  N . E .  2 d  7 5 8 ,

reversed anc  remanded u .s .  supreme cour t  No.  75  -  1019,  January

L 2 ,  L 9 7 7  ( C C U  5  N . Y .  T a x  G . s e s  9 9 - 9 9 0 ) .

D.  That  the  de terminat ion  o f  September  2 ,  L975 by  the

Misce l laneous Tax  Bureau deny ing  the  app l ica t ion  o f  The Bank o f

New York  fo r  re fund o f  s tock  t rans fer  taxes  is  sus ta ined.

DATED: Albany, New york

June 30, 1-977
STATE TAX COMMISSION

V*.',*---
COMMISSIONER

COMMISSIONER


