
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f
ARBOUR CORPORATION

For a Redeterminat ion of a Def ic iency or
a Revision of a Deterninat ion or a Refund
of Stock Transfer
Taxes under Art icle (9) 12

AFFIDAVIT OF MAILING

of the
Tax Law fou(xb.&xr{o}<oa<*Exioeft)

State of New York
County of Albany

John Huhn , belng duly sworn, deposes and says that

xhe is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 13 day of September , Lg'lB, ltre served the wlthln

Notice of Decision by &xrcO€{xrt) mail upon Arbour Corporation

(rapoexeooc*xeoof) the petltloner ln the within proceedlng,

enclosing a true copy thereof in a seeurel-y sealed postpald nrapper addressed

follows : Arbour Corporation
l-23 Larned Street
SYracuse, I\T:f

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the Unlted States PosEal Servlce withln the State of New York.

That deponent further says that the said addressee is the 6rcF|leg6tatx[iro<

xxfuc$E) petitioner herein and that the address set forth on said lrrapper ie the

last known address of the ({O*xeem**kiiue(gfufihe) petltioner.

by

a s

Sworn to before me this

13 day of September

(217 6>

,  Lg7&



STATE OF NEI^I YORK
STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

ARBOUR CORPORATION

For a Redeterminat ion of a Def ic iency or
a RevLsion of a Deterrninat lon or a Refund
of Stock Transfer

AFFIDAVIT OF MAILING

Taxes under Art ic le(x) 12 of the
Tax Law ftmcthx>fisax*s&<sx>kgi"sd<6g*

State of New York
County of Albany

ilohn Huhn , being duly sworn, deposes and says that

ghe is an eorployee of the Department of Taxatlon and Finanee, over 18 years of

age, and that on che 13 day of September , L}TB r the served the wlthin

Notice of Decision by (e1*i<fgigll) maiL upon lombardi, Devorselz,
St inziano & Smith

(representat ive of)  the pet l t loner ln the within proceeding,

by enclosing a true eopy thereof in a securely sealed postpald wrapper addressed

as fol lows: Iombardi,  Devorsetz, St inziano & "Smith

Mony Plaza
Syracuse, I\f:f 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the excluslve care and custody of

the United States PostaL service within the State of New York.

That tleponent further says that the said addreasee is the (representatlve

of the) pet i t ioner herein and that the address set forth on sald l rrapper is the

last knolrn address of the (representat ive of the) pet l t loner.

Sworn to before me thls

13 day of Septernber , L978.

rA-3 (2176)



J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Soptrrobor 13, 1978

At'bour Corlrcratl,on
113 lrrnsd StrE€t
Syrrcuee, lilY

Garrtlaen r

Please take not ice of the
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to sectionfc) 279 (i] of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 9O daye
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

,Sincerely,
' - /

.,,N[*&*ef &,exantlei
i Sirpervislng,./I!x

Haaring Off,ieer

Petitioner's Representative

Taxing Bureau's Representat ive



STATE OF NEI^I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Appl icat ion

o f

ARBOUR CORPORATION DECISION

for a Hearing to Review a Determination
Denying a Refund of Stock Transfer Tax
under Article 12 of the Tax Law.

Applicant, Arbour Corporation, L23 Larned Street, Syracuse, New York, filed

an application for a hearing to review a determination denying a refund of stock

transfer tax paid under Art ic le L2 of the Tax Law (Fi le No. LL7I2).

A forrnal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commis$i-on, 333 East Washington Street,  Syracuse, New

York, on July 20, L977 at 3:30 P.M. The appl icant appeared by Lombardi,  Devorsetz,

St inziano and Smith (Lynn H. Smith, Esq.,  of  counsel) .  The Miscel laneous Tax

Bureau appeared by Peter Crotty,  Esq. (Alexander Weiss, Esq.,  of  counsel) .

ISSUE

Whether a t ransfer  of  s tock issued by a corporat ion in  excess of  the amount

author ized in the corporate char ter  and subsequent ly  recal led,  is  subject  to  tax

under Article L2 of the Tax Law.

FINDINGS OF FACT

1. On November 28, 1975 as the result of an audit, the MisceLlaneous Tax

Bureau issued to appli-cant, Arbour Corporati-on, a Notice of Determination of Tax

Due (Determinat ion Tax No. 4L4),  assessing addit ional tax due in the amount of $2r645.00,

p lus  a  pena l ty  o f  $660.00 .



2.  At  a regular  meet ing on October 22,  I97L,  appl icant ts  Board of  Di rectors

proposed to issue 100 shares of  capi t .a l  s tock of  the corporat ion for  each one

share on record.  Proposed shares were issued wi thout  obta i -n ing the consent  of

the necessary shareholders, wi-thout f i l ing the Certif icate of Amendment of the

Cert i f icate of  Incorporat i -on of  Arbour Corporat ion,  and wi thout  paying the

appropr iate f i l ing fee.

3.  A11 stock of  appl icant ,  Arbour Corporat ion,  issued in excess of  the

author ized amount  has been recal led,  and the status quo pr ior  to  i ts  issuance re-

es tabl ished.

CONCLUSIONS OF LAI,{

A. That in the case of a change of shares, the shares resulting from such

change sha1l upon the fi l ing of the Certif icate of Amendment be deerned substituted

for the shares changed, i-n accordance with the stated terms of changel therefore,

si-nce such an amendment of the certif icate by applicant, Arbour Corporation, r^ras

never f i led wi th the Secretary of  State,  and s ince the f i l ing fee was not  paid

to said Secretary,  shares issued by Arbour Corporat ion could never  be subst i tu ted

i-n accordance with the meaning and intent of sections 805 and 807 of the Business

Corporat ion Law.

B.  That  a corporat ion (which is  l imi ted by i ts  char ter  as to the number of

shares which it can issue) cannot issue valid shares in excess of the l iurit, and

any  a t t emp t  t o  do  so  i s  vo id  (11  N .Y .  Ju r .  Co rpo ra t i ons  5207 ) .  Where  the re  i s  an

over- issue,  the increase and the cer t i f icates are void because of  the fact  that  i t

is beyond. the powers of the corporation to creaLe and issue the additional stock

(11  F1 -e t che r  Cyc .  Co rp .  (Pe rn  Ed )  55144 ) .



C. That  s ince the issue of

of the amount of stock which the

were void;  therefore,  no taxable

D. That  the appl icat ion of

Determination of Tax Due issued

DATED: Albany, New York

September 13, L97B

-3-

stock in the instant case had

corporat ion was authorized to

transfer occured.

Arbour Corporat ion is granted

November 28, L975 Ls cancel led.

been made i.n excess

issue,  the t ransfers

and Lhe Not ice of

STATE TAX COMMISSION

ISSIONER

COMMISSIONER


