
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f

COLIN HOCHSTIN CO.

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a Revtslon of a Determinatton or a Refund

AFFIDAVIT OF MAILING

of Stock Transfer
Taxes under Art iclelQI L2 of the
Tax Law for the YearQs*>oo<*mitsd:(x) 1971. :

State of New York
County of Albany

Catherine Steele

she is an eurployee of the

age, and that on the 20th

Not ice  o f  Dec is ion

, being duly sworn, deposes and says that

Department of Taxat ion and Flnance, over 18 years of

day of August ,  L9 76, she served the within

$egusarucaxtros<xf,)

by enclos ing a t rue copy thereof  in  a

as  fo l l ows :  Co l i n  Hochs t i n  Co .

LzO Broadway
New York, New York I0O05

and by deposit ing same enclosed in a postpaid properly addreseed wrapper tn a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United Stat,es Postal  Servlce within the State of New York.

That rleponent further says that the said addreasee is the Qt,EFresl{85DOtE

>o6<)cfttr) petitioner herein and that the address set forth on said wrapper ts the

last knonm address of the ftrprese*eo0t-xd>ttr)r petltioner.

Sworn to before me th is

20th day of  August  ,  1976

by >(xeood#xd$ mail upon Colin Hoctrstin Co.

the pet i t ioner tn the within proceedlng,

securely sealed postpald rrrapper addressed

rA-3 (2/76>



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Auguet 2O, 19?6

A D D R E S S  Y O U R  R E P L Y  T O

457-385O
T E L E P H O N E :  ( 5 t 8 )

r ColLn $ochetln Co.
l.2O Broacilvay
New York, No Yorh 1OOO5

Gcntlmrnl

ptease rake norice of s1-1s DECISIOII

of the State Tax Comrniss. ion enclosed herewith.

::::il"t€i" 5m'ffif notice ':?'.1:';::":J: .",
proceeding in court to revielt 44 a-dverse deci-
sion must be cormnenced withitt 9O dayc

from the date of this not ice.

Inquiries concerning the computation of
due or refund allowed in accordance with
decis ion or  concerning any other  mat ter

tax
th is

rel"ative

vLstng Tax
Bcartng Off,tcarEnc.

ts.ro(r#usrcnnglryxffi ili€lllw :

Taxing Bureauts Representat ive:

rA -1 .  12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Appl icat ion

o r

COLIN HOCHSTIN CO.

for a Hearing to Review a Determination
of Stock Transfer Taxes Due pursuant
to Ar t ic le  L2 of  the Tax Law for  the
Yea r  L97L .

DECISION

-  
App l i can t ,  Co l i n  Hochs t i n  Co . ,  L20  B roadway ,  New York ,

New York  f0005 ,  f i l ed  an  app l i ca t i on  under  sec t i on  t l 9 (a )  o f

the Tax Law for a hearing to review a determination of stock

t ransfer  taxes due under  Ar t ic le  L2 of  the Tax Law.  Said de-

terminat ion was issued by not ice daLed January 3,  L973,  and

i s  i n  t he  amoun t  o f  $5  , 252 .20 .

A  hea r ing  was  du l y  he ld  on  Ju l y  15 ,  L975 ,  d t  l : 30  P - i l .

a t  the of f ices of  the State Tax Commiss ion,  Two Wor ld Trade

Center ,  New York,  New York,  before Nigel  G.  Wr ight ,  Hear ing

Off icer .  The appl icant  appeared by i ts  employee,  Lewis

Sperber .  The Miscel laneous Tax Bureau apPeared by Saul  Heck-

e lman ,  Esq .  (A lexander  We iss ,  Esq .  o f  counse l )

The record of said hearing has been duly examined and

cons ide red .



The issue in  th is

del ivered by a par tner

ered back to him were

such  de l i ve r i es .
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ISSUE

case is  whether  cer ta in

to a brokerage house and

subj  ect  to  s tock t ransfer

secu r i t i es

Later deliv-

taxes on

FINDINGS OF FACT

l .  I n  Sep tember ,  L97L ,  Mr .  Co l i n  was  app roached  by

Mr.  Hochst in  wi th  a proposi t ion to  organi 'ze a s tock broker-

age f i rm.  Mr.  Hochst in  had an opt ion,  i f  he could ra ise

the necessary capi ta l ,  to  remain recognized by the New York

Stock Exchange as a specia l is t  in  s tock r ights  t raded on the

Exchange. He had been so recognized when he was with his

former f irm of Scheinman, Hochstin and Trotta which, however,

was being merged wi th  another  f i rm.  Mr.  Hochst in 's  r ight

to  th i s  bus iness  was  sub jec t ,  however ,  t o ' t he  acqu is i t i on  o f

capi ta l  and the format ion of  a  f i rm by October  l ,  L97L,  and

quick act ion was necessary.

2 .  Mr .  Co l i n  had  to  ra i se  two  m i l l i on  do l l a rs  to  use  as

his  capi ta l  contr ibut ion Lo the f i rm.  Mr.  Col in  ra ised one

mil l ion dollars on a loan from Chase Manhattan Bank on the

secur i ty  o f  140,000-shares of  Grand Union cof i rmon stock bor-

rowed for  th is  purpose f rom his  mother- in- law,  Evelyn Green.

The cash was contr ibuted to  Lhe f i rm.  This  is  not  an issue

in  th i s  case .
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3 .  The  o the r  one  m i l l i on  do l l a rs  was  ra i sed  by  Mr .  Co l i n

by borrowing secur i t ies f rom his  wi fe ,  Cynth ia G.  Col in ,  and

from three t rusts :  a  t rust  for  the benef i t  o f  the issue of

Cynth ia G.  Col in  of  which Mr.  Col in  and h is  wi fe  were the t rust -

ees;  a  t rust  for  the benef i t  o f  Laura M.  Col in  and a t rust  for

the benef i t  o f  Ann M. Col in ,  both of  which had as t rustees

Mr .  Co l i n ,  h i s  w i fe  and  h i s  w i fe ' s  b ro the r ,  S .  W i l l i am Green .

The t rusts  mainta ined accounts at  the brokerage house of  Lazard

Freres & Company.

4.  The cer t i f icates were del ivered by the t rusts '  broker

to another  broker ,  E.  H.  Smi th,  Jacobs & Company,  on whose

premises the Green fami ly  and Mr.  Col in  had the i r  own of f ice.

Mr.  Col in  act ing through Mr.  Sperber ,  ar ranged that  a l l  ex is t -

ing indebtedness against  the secur i t ies be paid of f .

5 .  These secur i t ies were then del ivered phys ica l ly  to

Mr.  Lewis Sperber ,  act ing as agent  for  Mr.  Col in ,  who in  turn

del ivered them to Mr.  Bongiovanni ,  the cashier  o f  Col in  Hochst in

Co . ,  a t  t ha t  f i rm 's  p lace  o f  bus iness  on  seve ra l  da tes  i n

Oc tobe r ,  L97L

6.  There is  test imony that  Mr.  Sperber  in tended that

Mr.  Bongiovanni  should use Lhe secur i t ies in  quest ion as co l -

la tera l  for  a  bank loan to  Mr.  Col in ,  ind iv idual ly .  The cash

from the bank loan would then be used as Mr.  Col in 's  conLr ibu-

t ion to  the f i rm.  I t  was expla ined that  a  contr ibut ion of

secur i t ies d i rect ly  to  the f i rm would not  have been acceptable
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because of  f luctuat ions in  the pr ices of  the secur i t ies.  I t

was not  expla ined,  however ,  why the same secur i t ies would be

acceptable to a bank for the same amount of cash as was needed

for Lhe contribution to the f irm. No contemporaneous documen-

tary  ev idence of  such in tent  has been of fered.

7 .  NIr .  Bongeovanni  not  hav ing expl ic i t  d i rect ions credi ted

the secur i t ies to  "par tners subord inated capi ta l  investments" .

8.  Because of  a  lack of  ev idence,  i t  must  be found that

Lhe t ransact ions here in  issue were not  accomPanied by a cer t i -

f i ca te ,  re fe r red  to  i n  sec t i on  270 ,  subd .  5  o f  t he  Tax  Law,  de -

scr ib ing the t ransact ion as a mere loan or  as co l la tera l  secur i ty

exempt from tax.

9.  The f i rm was a l lowed to cornnence business on October  L,L97L,

the New York Stock Exchange, having waived certain requirements.

10.  The secur i t ies were at  some t ime used as co l la tera l

secur i ty  for  a  loan f rom Fi rsL Nat ional  Ci ty  Bank,  the bank where

Col in  Hochst in  Co.  mainta ined i ts  account  and where the predecessor

f i rm,  Scheinman,  Hochst in  & Trot ta ,  had mainta ined i ts  account .

This  loan was made to the f i rm of  Col in  Hochst in  Co.  on a demand

basis and on terms common in loans to broketage f irms.

11.  At  some t ime in  November,  1971, the f i rm del ivered the se-

cur i t ies back to  Mr.  Col in  and reversed the entr ies in  i ts  own capi to l

accounts.  Mr.  Col in  returned the secur i t ies to  the t rusts  which then

sold them and turned the cash proceeds over  to  Mr.  Col in  as a loan.

Mr.  Col in  then contr ibuted the cash to  the capi ta l  o f  the f i rm.
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L2.  The par tnership agreement  to  form Col in  Hochst in  Co.

was entered in to on September 27,  L97L,  between Mr.  Just in  S.

Colin and Roger Jay Hochstin. ConLributions would be made to the

genera l  capi ta l  o f  the f i rm.  Said agreemenE prov ides in  para-

graph 7 that  "a11 secur i t ies,  cash and other  proper ty

shal l ,  for thwi th  upon recei -pt  thereof  by the par tnership become

and be partnership property . " Such capital contribution

cannot be withdravTn except by a vote of the majority in interest

in  the f i rm.  Upon the par tner 's  wi thdrawal  he has a c la im to

such secur i t ies and cash but  such c la im is  made subord inate to

the c la ims of  the business credi tors  of  the f i rm.

13. The partnership agreement was amended on December 30,

L97L,  " in  order  that  sa id agreement  may accurate ly  re f lect  the

intention of the part ies" to delete paragraph 7 and to staEe that

each par tner  "sha1l  each ind iv idual ly  re ta in  fu l l  r ight ,  t i t le

and interest in an to any personal accounts they may maintain

with the f irm. "

CONCLUSIOhIS OF LAI^I

A.  That  the del ivery of  secur i t ies to  the brokerage f i rm

for use as subordinated capital comes within the language of

sect ion 270,  subd.  I  o f  the Tax Law,  which imposes a tax upon

del ivery of  cer t i f icates,  invest ing the holder"  wi th  the posses-

s ion or  use thereof  for  any purpose" .  Because of  the lack of  a

contemporaneous cer t i f icate under  sect ion 270,  subd.  5 of  the
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Tax Law it is irrelevant whether the transactions would have

qual i f ied as a deposi t  o f  co l la tera l  secur i ty  or  as a mere

loan  unde r  sec t i ons  270 ,  subd .  5 (b )  o r  270 ,  subd .  5 ( f ) .

B. That the determination of taxes due under review is

correct  and such taxes are due.

DATED: Albany, New York
August  20,  L976

STATE TAX COMMISSION

\}.r-.*) )c


