
STATE OF NEW YORK
STATE TAX COMMISSION

I n  Ehe  Ma t te r  o f  t he  Pe t i t i on

o f

TDA INDUSTRIES, INC.

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Stock Transfer

ATFIDAVIT OF MAILING

Taxes under Art icleery 12 of  the
Ta x Law . fu r>6tDa<XaaoG}>exx&96{pC{d)

Sta te  o f  New York
County of Albany

Catherine Steele ,  being duLy sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 2Othday of August ,  L9 76, she served the within

Notice of Decision by XrcOACrcO! mai l-  upon TDA Industr ies, Inc.

{ueryxesenxxxluocxA) the petitioner in the within proceedi.ng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fo l lows:  TDA Indus t r ies ,  Inc .
L22 East  42nd St ree t
New York, New York 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off i ,c ial  depository) under the exclusive care and cust,ody of

the  Un i ted  Sta tes  Pos ta1  Serv ice  w iEh in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (FgpoesFtrhtd:itrs

o&*kd pet i t ioner herein and that the address set forth on said nrapper ls the

last kncntrn address of the (NemesexkHimsxo6<*hq) petltioner.

Sworn to before me this

2OLh day of August ,  LE6 .

rA-3 (2/76)



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Mat ter  of  the Pet i t ion

o f

TDA INDUSTRIES, INC.

For a Redeterminat ion of  a Def ic iency or
a Revis lon of  a Determinat ion or  a Refund
of Stock Transfer
Taxes under  Ar t ic le& L2

AFFIDAVIT OF MAILING

of the
Ta x Law . ftt{r<xhe.>{fiejex&p<oo<*exiodft*

State of New York
County of Albany

Cather ine  Stee le , being dul-y sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 2Othday of August ,  L976, she served the within

Not ice of  Decis ion by 6mxgi'6,i**)< mail upon David I. Ferber, Esq.

by  enc los ing  a

a s  f o l l o w s :

(represenEative of)  the pet i t ioner in the within proceeding'

l rue copy thereof in a securely sealed postpaid wrapper addressed

Dav id  I .  Fe rbe r ,  Ese .
Kantor, Shaw & Davidoff,
200 Park Avenue
New York, New York 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addreasee is the (representat ive

of the) peri t ioner herein and that Ehe address set forth on said wrapper ls the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

20th day of August ,  L976.

rA- 3 (2 /7 6>



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Augutt 2O, 1975

STATE TAX COMMISSION

r

A D O R E S S  Y O U R  R E P L Y  T O

TELEpHoNE: 151 s1457-185O

fDA Industrlci, Irlc.
122 Etrt 42nd Etrct
tcr York' *cir Yort lOOlT

Osrtlonrnl

Pl-ease take notice of the DDCIS3C
of the State Tax Conunission enclosed herewith'

Please take further not ice that Pursuant to

Sect ion(g) 2?g(al  of  the Tax Law, anY
proceeding in coirrt to revieqt an adverse deci-

sion must be cornmenced within 90 dfyf
frorn the date of this not ice.

Inquiries concerning the computation of tax
due or refund alloured in accordance with this
decision or concerning any other matt relat ive
hereto may be addressed to the unde.
will be referred to the ProPer

t

Enc.

cc :  Pet i t ioner 's  Represe

vlalng fax
HcarlnE Off,loor
t i ve :

Tax ing  Bureau 's  RePresenta t ive :

rA -1  .  12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

TDA INDUSTRIES,  INC.

for a Hearing to Review a Determination of
Stock Transfer Taxes due or a Determination
Denying a Claim for Refund of Such Taxes
under  Ar t ic le  L2 of  the Tax Law.

DECISION

TDA Indus t r i es ,  I nc . ,  L22  Eas t  42nd  S t ree t ,  New York ,

New York,  f i led an appl icat ion under  Sect ion 280 of  the Tax

Law for a hearing to review a determination denying a claim

for  re fund of  s tock t ransfer  taxes paid under  Ar t ic le  L2 of

the Tax Law.

Said c la im for  re fund was asser ted on l f .arc ln  24,  L973,

for  taxes paid between October  10,  L97L and December 6,  L97L,

and  i s  i n  t he  amoun t  o f  i 9 ,75L .52 .  Sa id  c la im  was  den ied  on

Oc tobe r  11 ,  L973 ,  and  a  hea r i -ng  was  demanded  on  Oc tobe r  lB ,  L973 .

A  hea r ing  was  du l y  he ld  on  November  18 ,  L975 ,  &x  l : 00  P .M. ,

at  the of f ices of  the State Tax Commiss ion,  T\uo Wor ld Trade

Center ,  New York Ci ty ,  before Nigel  G.  i , ' i r ight ,  Hear ing Of f icer .

The  app l i can t  appeared  by  Kan to r ,  Shaw &  Dav ido f f ,  P .C . (Dav id  I .

Fe rbe r ,  Ese . ,  o f  counse l ) .  The  M isce l l aneous  Tax  Bureau  appeared



by  Pe te r  J .  C ro t t y ,

The record of

cons ide red .

(2)

Esq . ,  (A lexander

said hearing has

We iss ,  Esg .  ,  o f  counse l )

been duly examined and

ISSUES

I.  Whether  cer ta in  sa les were made in  New York State

by nonres idents so as to  qual i fy  for  the reduced rates for

nonres idents under  Sect ion 270-a subd.  I  o f  the Tax Law.

I I .  Whether certain other sales const i tute a s ingle taxable

sale,  so as to qual i fy for  reduced rates under Sect ion 270-a subd.

of the Tax Law.

FINDINGS OF FACT

l .  TDA IndusL r ies ,  I nc .  ,  has  i t s  p r i nc ipa l  o f f i ce  a t

L22  Eas t  42nd  S t reec ,  New York ,  New York .

2.  As of  November 10,  L97L,  a group of  shareholders of  TDA

Indus t r i es ,  I nc .  ,  so ld  a  to ta l  o f  703 ,943  sha res  o f  TDA in  a

secondary of fer ing which had been regis tered wi th  the Secur i t ies

and Exchange Conrnission effective on that day. This was done

through the agency of duPont Glore Forgan, Incorporated on a best

e f f o r t s  bas i s .

3 .  S tock  t rans fe r  t axes  to ta l i ng  $17 ,598 .58  were  pa id  by

TDA Industr ies,  Inc.  by remi t tance to  i ts  t ransfer  agent .

4.  The records of  duPont  Glore Forgan,  Inc. ,  ind icate that



(3)

a d is t r ibu l ion was made of  782,000 shares of  TDA Industr ies,  Inc.

in  3,749 t ransact ions occur ing at  the i r  o f f ices in  every s tate

and in  fore ign nat ions.  In  th is  d is t r ibut ion 99 ,400 shares

were d is t r ibuted in  New York State in  188 t ransact ions.  No

further detai l  is given in the records of the f irm offered in evidence.

5.  The c la im for  re fund was f i led wi th  respect  to  28 of  the

shareholders who c la imed to be nonres idents.  The c la ims of  those

who asser t  a  s ing le taxable sa le are by f ive persons se l l ing a

to ta l  o f  524 ,680  sha res  and  c la im ing  a  to ta l  re fund  o f  $9 ,367 .00

T\oelve of  the shareholders have f i led declarat ions of  nonres idence

on forms provided by the Miscellaneous Tax Bureau. These forms

were executed in  1975.  The number of  shares at t r ibutable to  these

Lwelve shareholders is 5L,826 shares and the amounL of refund claimed

i s  5259 .L2.

CONCLUSIONS OF LAW

A. That  the tax rates appl icable to  nonres idents do not  apply .

There is no way to determine from this record whether the shares

sold in New York State were shares owned by nonresidents. Further-

more the sa les,  when made,  were not  accompanied by documents set t ins

for th  the facts  to  show such nonres idence as requi red in  Sect ion

270 -a  subd .  1 ( c ) .



(4)

B. That  the tax rates appl icable to  s ing le taxable sa les

do not apply. The applicant computes the amount of his claim on

the basis that al l  shares sold by each individual shareholder

were so ld in  one t ransact ion.  Such has not  been shown to be the

case. There is no evidence in the record to show the amount of

shares in each transaction which took place in New York State

and no way to trace such transactions to any individual shareholder.

C.  That  the c la ims for  re fund were proper ly  denied '

DATED: Albany, New York
Augus t  20 ,  L976

COMMISSION


