
State of New York
County of Albany

JANET iViACK

STATE OF T{EW YORK
STATE TAX COMI{ISSION

In the Matter of the Petltlon

of

BANKERS TRUST COMFAITY AFFIDAVIT OF MAITINC
OF }IOTICE OT DECISION
BY tfiffiDuR'mo mrl:

For a Redetermination of a Deficiency or
a Refund of Stock Transfer :
Taxes under Artlcle@ 12 of the
Tax Law fnx>oho<(Yec4d !

, being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

agel and that on the l8thday of December , L97 5 r she served the withln

Notice of llecision (*Xxf,et**tpg.,t*gn}<by (cs8f*i'gd) matl upon Bankers Trust

company fuJcxgaffi{ffiDe(gdq the petitloner in the wlthin

proceeding, by encloelng a true copy thereof ln a seeurely sealed postpaid

wrapper addressed as follows: Bankers Trust Company
16 WaI l  St reet
New York, New York 10015

and by deposltlng same errclosed in a postpald properly addressed mrapper ln a

(post office or official depsltory) under the exclusive care and custody of

the Unlted States Post Otflce Department withln the State of Ner York.

Ttrat deponent firrther says that the sald addressee ie the {OFPCIfg€AffiOC

1gf) petftioner herein and that the address set forth on said wraPper 1g the last

known address of the @ petitioner.

Sworn

lBrh

to before rne thls

day of December ,  L97 ,



STATE OP NEW YORK
STATE TAX COM}IISSION

ATFIDAVIT OF UAITING
OF IIOTICE OF DECISTON
BY (trfn0er**n) !!llt

For a Redetermination of a l}eflclency or
a Refund of Stock Transfer :
Taxes under ArticleQd 12 of the
Tax Law. fcxffi€*Isardr* :

State of New York
County of Albany

JANET MACK , being duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Financer over 18 years of

age, and that on the IBth day of December , L97 5 I she served the wlthin

Notice of Decision $cxAeOarbat*'En) by (cct*SieO) matl upon Thalia Ernstoff , Esq.

(representatlve of) the petitloner in the wlthitt

proceedingl by encloslng a true copy thereof in a securely sealed postpald

wrdpper addressed as follows: Thalia Ernstoff, Esq-
Bankers Trust ComPanY
16 Wal l  St reet

and by deposttlng sane encro""$o?H 5i*O$?'p'%?15rrl%gl:""sed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Post Office Department withln the State of lfew York.

firat deponent firrther says that the said addressee ia the (representatl.ve

of) petitloner herein and that the addrees set forth on said wraPPer is the last

known address of the (representatlve of the) petitloner.

In the l,latter of the Petition

of

BANKERS TRUST COMPAIT{Y

Sworn to before rne thls

,  L975



'sTATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE
sTArE T ;x  coMMrsrs ror l

T I E A R T I I G  U N I T

P A U L  G R E E N B E R G

S E C R E T A R Y  T O
c o M M t s S r 0 N

A O D R E S S  Y O U R  R E P L Y

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N E R

(5'!8) i5riu*k
457-3850

STATE TAX COMMISSION
BUtLDtNG 9,  ROOM , |07

STATE CAMPUS
ALBANY, N,Y.  122N

A R E A  C O O E  5 I 8

DATBDI Albany, New York

Deceinlcer 18, 1975

Bankers Tnret ComPany
16 !{aLl Strcat
New York, NGw York 1O0I5

Please take not ice of  the DECISION
of  the State Tax Commiss ion endlosed herewi th.

Please take fur ther  not ice that  pursuant  to
SectionJgp) ZZg(a) of the Tax Law, any
proceeding in  cour t  to  rev iew an adverse deci -
s ion  mus t  be  commenced  w i t t '
rrom the date of rhis 

""r iJ:: 

9o daYa

Any inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
Ttrese wil-I  be referred to the proper party for
rep l v .

Very t ru ly  yours,

1wry,t#r-
Nlgcl G. lfrlght
HEARING OFFICER

Representat ive

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

BAIIKERS TRUST COMPANy

for a Hearing to Review a Determination
of Taxes due or of a Refund of taxes
denied under the Stock Transfer Tax
Law, Ar t ic le  L2 of  the Tax Law.

DECTSION

Bankers Trust Company, 16 WalI Street, New York, New York 10015,

f i led an appl icat ion under  sect ions 279 (a)  and 280 of  the Tax Law

for a hearing to review a determination denying a refund of stock

transfer taxes paid under Art icle L2 of the Tax Law and to review a

determination of stock transfer taxes due of Art icle L2 of the Tax

Law.

The refund in  issue is  for  $2,500.00 expended for  t ransfer  s tamps

on cer t i f icates represent ing B42,OO9 shares;  the amount  of  tax being

computed under  Tax Law sect ion 27O-a(2)  on a "s ing le taxable sa le.  "

The determinat ion of  tax due in  issue was asser ted on May 2,  1972,

and  i s  i n  t he  amoun t  o f  $39 ,600 .46  compu ted  on  a  t rans fe r  o f  842 ,009

shares  a t  two  and  a  ha l f  cen ts  a  sha re  fo r  $21 - ,050 .23  and  a  " re t rans fe r "

of the same shares for a second tax of l ike amount and giving credit

f o r  t he  $2 ,500 .00  a l r eady  pa id .

A hear ing was duly  hetd on March 28,  L973,  dt  the of f iees of  the

state Tax commission, B0 centre street, New York, New York, before

Nigel  G,  Wr ight ,  Hear ing Of f icer .  Tt re appl icant  was represented by
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ILral ia Ernstoff ,  Esq. TLre Miscellaneous Tax Bureau was represented

by SauI  Heckelman,  Esq. ,  appear ing by Solomon Sies,  Esg.  Tt re reeord

of said hearing has been duly examined and consid.ered..

ISSUES

TLre issues in  th is  case are (a)  whether  a taxable t ransfer

occurred when entr ies of  t ransfer  were made on the t ransfer  agent 's

books contingent upon there being no "stop order" and such entries

were la ter  reversed;  (b)  whether  the " revers ing entr ies"  were a lso

a taxable t ransfer  and (c)  whether  the tax,  i f  appl icable,  can be

computed under  the prov is ions of  sect ion ZIO-a(2)  of  the Tax Law

relat ing to  a "s ing le taxable sa1e"  in  New York.

FINDTNGS OF FACT

1. Bankers Trust Company, the applicant herein, through its

Corporate Agency Department at 485 Lexington Avenue, New York City,

is the transfer agent for the twenty-f ive cent par value common

stock of Yardney Elect,r ic Corporation, Inc.

2a.  fhe a l leged t , ransfers in  th is  ease involve eer t i f icates

represent ing B42,OO9 shares.  TLre t ransfers involved three corpora-

t ions,  each wi th  i ts  pr inc ipa l  o f f ice in  Los Angeles,  Cal i forn ia;

Whittaker Corporation, Vil tr i t taker Creative Enterprises and Whittaker

Power Systems Corporation.

2b.  The two a l leged t ransfers in  th is  case are as fo l lows:

(a) a transfer on March 23, l-970, from the name of Whittaker Corpora-

t ion to the name of Whittaker Power Systems Corporation on which

$2,500.00 of  s tock t ransfer  s tamps were at tached and (b)  a  t ransfer

on May 7, L97O, from the name of Writtaker Power Systems Corporation

to hlhrit taker Corporation.
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3. V' lhit taker Corporation had acquired its shares in Yardney

from a Michael N. Yardney and Susanne M. Yardney. These shares had

not  been regis tered under  the Federa l  Secur i t ies Act  o f  1933.  Tt re

opinion of legal counsel to Yardney addressed to Bankers Trust Company

was that  the t ransact ion was not  a  publ ic  o f fer ing,  raras not  subject

to registration and that any subsequent transfer by Whittaker would

be subject to prior compliance with the Securit ies Act. No legend

indicat ing a rest r ic t ion or  s top was p laced on cer t i f icate cV 546.

4.  On February L2,  L97O, Whi t taker  Corporat ion mai led cer t i f icate

CTJ 546 to Bankers Trust with a letter of instructions to issue nine

new cert i f icates to v{Lrit taker Creative Enterprises and to deliver

those cert i f icates back to the !{hittaker Corporation. Executed

assignments were sent under separate eover.

5.  On March 10,  L97O, h lh i t taker  Corporat ion mai led a le t ter

amending the previous l-etter of instructions by directing the

transfer to be made instead to Whittaker Power Systems Corporation

and again requesting delivery back to the Whittaker Corporation. An

executed ass ignment  was enclosed and a lso a check for  $2,500.00 to

cover  s tock t ransfer  taxes.

6-  On March 10,  L97O, Bankers Trust  a t tached stock t ransfer  s tanps

in the amount  of  $2,500.00 to  cer t i f icate CU 546.  I la is  amount  is  based

upon the appl icabi l i ty  o f  sect ion ZtO-a(2)  of  the Tax Law re lat ing to

a "s ing le taxable sa le"  wi th in  New York State.

7a.  On March 23,  L97O, Bankers Trust  made entr ies on i ts  t ransfer

sheets debi t ing cer t i f icate CU 546 to "Cer t i f icates Surrendered"  and

credi t ing to  "Cer t i f ieates Issued" a new cer t i f icate CU 554 in  the
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name of lr lhit taker Power Systems Corporation.

7b.  A lso on March 23,  L97O, the new eer t i f icate CU 554 was

sent to the registrar for Yardn€y, Ctrase Manhattan Bank and was

registered by them and returned to Bankers Trust.

7c. On the same day, March 23, L97O, and at some time after

regis t rat ion of  the new cer t i f icate CU 554,  Bankers Trust  f i rs t

not iced the rest r ic ted nature of  the o ld cer t i f icate.  Tt rev then

stamped the o ld cer t i f icaLe 546 as " re instated.  "

B.  On }day '7 ,  L97O, the o ld cer t i f icate CU 546 was " re instated"

by crossing out the transfer entries on the transfer sheets. Tkre

old cert i f icate was sent tc 'bhe registrar, Chase Manhattan Bank,

and was stamped " re instated "  as of  March 23,  L97O, by them. The

new cer t i f icate was stamped "cancel led"  by Bankers Trust .  Ihe o ld

cert i f icate was returned by mail to Whittaker Corporation with a

le t ter  s tat ing " . . .  we are not  re fus ing t ransfer  but  are return ing

cer t i f icate pending a re lease f rom the eompany counsel .  "  This

cer t i f ieate,  o f  eourse,  s t i1 l  had the s tock t ransfer  tax s tamps at tached.

Iater a new cert i f icate was issued to l i l r i t taker Corporation to replace

the o1d cer t i f icate CU 546,  but  wi thout  any s tock t ransfer  s tamps.

Bankers Trust  re imbursed Whi t taker  for  the $2,500.00 they had paid

for  the s tamps on cer t i f icate CV 546.

9.  I t  was the normal  bus iness pract ice of  Bankers Trust  to

check the i r  records for  "s top orders"  on ly  af ter  ent r ies had been

made on their own books and a new eert i f icate had been sent to the

regis t rar .  I f  a  "s top order"  d id  ex is t  Bankers Trust  would at tempt
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to obta in re leases and i f  thev couldn ' t  then they would " reverse"

the t ransact ion.

coNclgsroNs oF LAW

So long as the enti ies on the transfer books were not disclosed

to part ies who might obtain r ights thereunder and the enti ies that

were made were not in fact authorized by law, then the said entries

are a matter solely of the internal bookkeeping methods of the transfer:

agent 's  bus iness organizat ion and do not  g ive r ise to  a t ransfer  tax.

The stamps may be considered to have been erroneously aff ixed

and a refund al lowed under Tax Law section 2BO (see L943 Op. Atty.

Gen .  399 ) .

TLre refund is  a I lowed.

DATED: Albany, New York
December 18,  1975

STATE TAX COMMTSSION

( r

PRESIDENT

COMMISSIONER


