
STA1E OF ilEI{ YORK
SrATE TAX COtOfiSSIotl

In thc l{atter of the Petltlon
t

of
a

CONSOLIDATED BOWLING CORPORATION

3
For a Redctenlnation of a Deftclency or
a Refund of Stock Transfer 3
Taxee under Arttcle(s) L2 of thc
Taxla@ :

AFFIIIAYII Of I.IIItIilE
oF ttotrcE or DEcrSIot
Etr (CERITPrED) Hrrr,

State of lfen York
Gormty of Albary

Lynn Wilson , belng duly aworn, depoaes and rayr that

she ls an empLoyee of the llepartnent of Taxatlon and Fl,nanccr ovcr 18 years of

agel and that on the 20thday of .fuly , L973 , she lcrvd thc wlthln

llotlce of Ileeislon (or Deternl.natlon) by (ccrtifted) naLl upon CONSOLIDAT@

BOIfLING CORPORATION (reBreaentatl.ve of) the petltloncr tn thc rlthtn

proceedlngl by encloclng a true copy thereof ln a eeeurely sealed portpatd

xraPPer addrcased ae folloug: Consolidated Bowling Corporation
P .O.  Box  L77
Lasal le  Stat ion

and by dqroertlng eane encto""tiXe33rffi#f irln"Jt}"alhresscd rrrppcr tn a

(poet offlce q ofFtclal depsttory) under the exclusivc care end cuetedy of

the Untted States Poet Offlce Departncnt ntthln the State of lfer lork.

Ttrat deponent further sayE that the sald addreasee la the (repreacatatlve

of) petttl.oner hcrel.n and that the addreee eet f,orth on aai.d rrappcr 1r the leet

knorn addrese of the (rcpresentatlvc of thc) lntltlmer.

Srorn to before ne thls



STATE OP NEI{ YORK
STATE ?AX COTfiISSIO}T

In thc llatter of the Petltlon

of

CONSOLIDATED BO1fLING CORPO'RATION
AfPIDAVIT OF TIIU,ilE
OF TMICE OT DECISIO|
8Y (CEmrrrDD) ilrr,

For a Redctenlnation of a lleflciency or
a Reftnd of Stock Transfer l
laxee under Artlcfe(s) 12 of thc
Tax law>6ocxtiheu(*uarQs| :

State of Nerrr York
Gounty of Albany

Lynn Wilson r belng duly sworn, depoaec and reyt that

shc la an enpLoyee of the llepartnent of Taxatlon and Fl.nanccl ovcr 18 yeats of

ager and that on the 2Othday of ,July , L973 , shc rerrrcd thc rlthln

l{o'tlce of Decislon (or Deter.nlnatton) by (ccrttffed) nall upoa iIACK E. GELITMAN,

ESQ. (regnesentative of) the petltloner tn thc rlthtn

lxoceedingl by encloctng s true copy thcreof ln a seeurely oealed pootpatd

rrapper addrcsged as follorygr ,Jack E. Gellman, Esq.
Gellman & Gellman
B8O Military Road

anil $,y depoertlng eme encto""$if,s31%"$t*+f,ts$ry"?threescd rrappcr ln a
(post offlce or offlclat delnsltory) under the excluslvc care end curtcdy of

the llnlted Stateg Pogt Offlce Delnrtncrnt wtthln the State of llcr York.

Ttrat deponent frrther says that the sald addresaee la thc (reproecutatlvc

of) petttloner hereln and that the addresc eet forth on aal.d rralrpcoi fu the tett

knornr addrese of the (relneecntatlvc of thc) lntltloner.

Swora to before ne thls



STATE OF IIEI+ YONK
STATE ?AX COIOIISSION

In thc l{atter of the Petltlon

of

CONSOLIDATED B@VLING CORPORATION

i
For a Redctemlnatton of a lleflclency or
a Refirnd of Stock Transfer 3
Taxee under Arttele(s) 12 of thc
Tax law )Oowilfte.tftHf{n}x :

AFFIIIAVIT OT }IAIIItrE
OF NMICE Of DECISIOX
BY (CERTTTTDD) HlIr,

State of llen York
County of Albarry

Lynn Wilson , belng duly oworn, depores and oayt that

she lg an enployee of the Departnent of Taxatlon and Fl,nanccr ovcr 18 yeara of

age; and that on the 2Oth day of JuIy , L973; she rervcd tlc wlthln

llotlce of llecielon (or Determl.natlon) by (ccrtlffed) naIL upon BRYAIiIT S.

KI,RTZI/IAN, ESQ. (regreeentative of) the petltloner ln thc rlthtn

lroeeedlngl by enclosing a true copy thereof i.n a seeurely aeaLed lrcetpatd

wrapper addrcssed as follousl Bryant S. Kurtzman, Esq.
Gellman & Gel-lman
880 Mil i tary Road

and by dcporlttng eme errcto""fliRs$trfu€'F"*"f"Sffrytoathresccd rrapper tn a
(post offlce c ofiFlclal depsltory) under the exclusl.vc care and curtody of

the tlnlted tltates Poat Offlce Depar'lncnt wtthln the State of ltcr York.

Ttrat deponent further eayo that the sald addreseee ls the (reproacutative

of) petltl.oner hcreln and that the addrces eet forth on tald rrrpper ll the leet

knornr addreae of the (rcpreeentatl,vc of thc) trntlttoner.

Srrora to before ne thlsf
f ,  L973



STAT E TAX COtr,tttdtSStON

N O R M A N  F .  G A  L L M A N , ) { O C I { o ( P R E S I D E I { T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

OF TAXATION AND FTNANCE
BUtLD|NG 9, ROO|{ 2t4A

STATE CATru8
ALEA}IY, I|. Y. tI2I6

AREA COOE 518
4 5 7 - 2 6 5 5 , 6 . 7

ffi3*r Albany, Nerr,r york

Verlf truly yours,

DEPARTMENT
t t^ tE Tlr  coMMrSgtox

t{EAtt I6 uxtT

EOIARO ROOK

gEcitT^iv To
coilutt'|oil

^OOII93 YOUR iEPLY TO

1frlp lOr lrtt

mffilf*trt H-i{r mffr*tln
F,8. tailt l'??
Iffillt ltr*tr
l|rn*r hllir fr rS
fttlimf
Please take notice of the mfmof the State Tax Commission enclosed herewith.

Please take further notice that, pursuant to
191tio1Js) l?*.r of tr!; rax Law, any
proceeding in court to review an adverse deci_
sion must be eommenced within fO nf!l--f rom the date of  th is  not ice.

fnV inquiries concerning the computation of tax
due or refund al lowed i i  accordance with this
decision or concerning any other matter rerative
hereto 1ay be addressed 6 the undersigned.
Tlrese wilt  be referred to the proper pi"ty for
reply .

Yy/4,"/-/r
ffilt f, tl{*t

ETc. HEARING oFFTCER

cc:  Pet i t ioner ,s  Representat ive
Law Bureau



STATE OF NEW YORK

STATE Tru( COMMISSTON

In the Matter of the Application

o f

CONSOLIDATED BOWLING CORPORATION

for a Hearing to review determinations of
Stock Transfer Taxes due pursuant to
Article L2 of the Tax Law.

Ttre issue in this

shares occurred under

Consolidated Bowling Corporation f i led an application pursuant

to section 279 (a) of the Tax Law for a hearing to review a deter-

minat ion of  s tock t ransfer  taxes due dated August  I ,  1963,  in  the

amount  of  $3,38L.72 and a determinat ion of  s tock t ransfer  taxes

due dated November 5,  L964,  in  the amount  of  $46.00.

A hear ing was held at  the of f ices of  the State Tax Commiss ion,

65 Court Street,, Buffalo, New York, on November 9, L964. Ttre

applicant was represented by Jack E. Gellman and Bryant S. Kurtzman

of  Gel lman and Gel lman of  Niagara Fal ls ,  New York.

The record of said hearing has been duly examined and considered.

ISSUE

DECTSION

case is  whether  taxable t ransfers of  appl icant 's

the c i rcumstances ind icated.

FINDINGS OF FACT

1. Consolidated Bowling Corporation, the applicant herein,

was formed in  New York on May 20,  1960.  I t  has author ized 5,000,000

shares of  ten cents par  va lue s tock.  At  no t ime d id i ts  issued

shares  exceed .  2 ,LAO,000  sha res .

2.  The t ransfers here in  quest ion were t ransfers of  the shares

of Consolidated Bowling Corporation which arose directly or indirectly

out  o f  the acquis i t ion on or  about  JuIy  1,  1960,  of  o ther  corporat ions

by Consolidated. Bowling Corporation. Consolidated Bowling Corporation
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acquired al l  of the outstanding stock of six corporations engaged

in operat ing bowl ing a1leys.  F ive of  these corporat ions (Bever ly

Lanes ,  I nc . ,  Suburban  Lanes ,  I nc . ,  P r i ce  Bow l ing  Lanes ,  I nc . ,

West  Goshen Lanes,  Inc. ,  and Plat tsburg Lanes,  Inc. )  were acqui red

solety for the issuance of stock in Consolidated Bowling Corporation.

Ttre shares of the sixth company (I( ing of Prussia Bowling Lanes, Inc.)

were acquired by gift  and purchase. Consolidated Bowling Corporation

also acquired 65% of the ouLstanding shares of f ive other corporations,

which hrere a lso engaged in  the bowl ing a l ley bus iness,  LOO% of  the

outstanding stock of three real estate corporations, and 5O% of the

outstanding stock of another real estate corporation (Mil i tary Road

Real ty ,  Inc. ) .  In  addi t ion,  Consol idated Bowl ing Corporat ion owns

BA% of the stock of TIAI{ I tal iana, SPA. Consolidated Bowling Corpo-

ration issued a Prospectus for ttre issuance of addit ional shares on

June 29,  L96L,  a copy of  which is  in  ev idence.

3. The determination under review f inds that on March L6, L962,

26,773 shares were t ransferred f rom the name of  Samuel  Dar l ich in to

the name of his wife, Charlotte Darl ich. These r^tere one-half of the

shares which had been listed in the name of Samuel Darlich wtren he

trad acquired them on or before September 26, 1961. Applicants have

produced aff idavits assert ing that Samuel Darl ich had been holding

ttre shares simply as a nominee and custodian for Charlotte Darl ich

and because that arrangement was no longer necessary, the transfer

in  quest ion was made.  Appl icants  a l leged,  however ,  a t  the hear ing,

that the original issue should have been directly to Charlotte Darl ich

and that the company simply had made a mistake in the issuance of

Lhe shares.

4. Ttre determination under review f inds that on June 29, L962,

1,000 shares were t ransferred f rom the name of  Louis  Bernste in to
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the name of Eugene Truslow. Mr. Bernstein had acquired them on

or  before September,  1961.  Appt icant  a l leges that  the or ig ina l

issue which was in exchange for stock of three real estate corpo-

rat ions ef fect ive Ju ly  l ,  1960,  was a mistake but  appl icant  has

not indicated what the interest of Mr. Truslow may have been.

5. The determination under review f inds that on or about

June  29 ,  1962 ,763  sha res  ou t  o f  I , 000  sha res  l i s ted  i n  t he  name

of 'John Mostyka and 796 out of 1,000 shares l isted in the name of

Robert Mazza were transferred into the names of Sidney ltrorowitz

and Arthur Matross, together. Applicant al leges that this was to

correct a mistake as such shares had been issued in September, 1961

in return for the shares TIAI4 Ital iana SPA of Rome, Italy and

Horowitz and Matross had been strareholders in that corporation.

6.  The determinat ion under  rev iew f inds that  in  1961,  13,000

shares were donated to the company by ,J. Gellman, P. Gellman,

Dautch and Plosk i  (Prospectus Page 9) .  At though i t  was in tended

that ttrese shares be retired or alternately that they never be

issued in  the f i rs t  p lace,  i t  has not  been shown by ev idence that

these intentions were carried out. TLre balance sheet in the

Prospectus shows an entry for "donated surplus" in the amount

o f  $1 ,300 .00 ,  apparen t l y  t he  pa r  va lue  o f  t hese  sha res .

7.  Tt re determinat ion under  rev iew f inds that  35,000 shares

to which Robert Mil lonzi was entit led upon the acquisit ion by

the company of Beverly Lanes, Inc. and Suburban Lanes, Inc. were

issued not to Robert Mil lonzi but were issued instead to Clrarles

Diebold, thereby implying a transfer from Robert Mil lonzi to

Ctrar les Diebold.  Appl icant  a l leges that  Diebotd and Mi l lonz i

had a lways been par tners wi th  Mi l lonz i  ho ld ing the s tock as a

nominee only and that the transfer in question was merely that

of a nominee to the true owner.
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B.  The determinat ion under  rev iew f inds that  2 ,5O0 shares

which were l isted on the books of the registrar in the name of

Paul and Harry Dosberg together were issued in the names of

PauI Dosberg and Harry Dosberg individually, thus implying an

original issuance to Paul and Harry Dosberg as cotenants fol lowed

by a transfer from them to each one individually.

9 .  The determinat ion under  rev iew f inds that  3 ,750 shares

which were issued to Joseph Davis were issued in exchange for

shares of  s tock of  a  corporat ion,  (er ice Bowl- ing Lanes,  Inc. )

which had been l isted in the individual names of Margaret Davis,

Joan Handle and Marshall  Davis; thereby implying an original issuance

of shares to Margaret Davis, Joan Handle and Marshall  Davis and a

subsequent transfer by them to Joseph Davis. Applicant al leges

that Margaret Davis, Joan Handle and Marshall  Davis were the

children of , Ioseph Davis and merely custodians of any shares

held by them and that Joseph Davis had been at al l  t imes the

true owner of these shares.

10. The d.eterminatian under review f inds that 1,000 shares

which were issued in the name of Walter and Laura Johnson jointly

were issued in exchange for stock of a corporation, Mil i tary Road

Real ty ,  Inc. ,  which had been owned ind iv idual ly  and separate ly  by

Walter ,fohnson and Laura Johnson thereby implying an original

issuance to them separately and a subseguent transfer to them

jo int ly .  Appl icant  a l leges that  the or ig ina l  jo in t  issuance was

pursuant to the request of the Jotrnson's or that i t  was a mistake.

11. Ihe determination under review f inds that 40, OOO shares

which were issued in the name of Phil ip Gellman were issued in

exchange for stock of a corporation, (West Goshen Lanes, Inc. )

which had been listed in the name of Rose Gellman thereby implying
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an original issue to Rose Gellman and a subsequent transfer to

Phil ip Gellman. Appricant al leges that the shares in the prior

corporation had been in the name of Rose Gelrman only as a

"nominee and custodian" and that the true owner vras at al l  t imes

Phi l ip  Gel lman.

L2.  TLre determinat ion under  rev iew f inds that  35,504 shares

which were issued to Leo Ploski were issued for shares of a corpo-

rat ion (p la t tsburg Lanes,  lnc. )  which had been l is ted in  the name

of Rosena Ploski thereby implying an original issuance to Rosena

Plosk i  fo l lowed by a t ransfer  to  Leo ptosk i .  Appr icant  ar reges

that i t  had merely made a mistake in the issuance of shares, drrd

that  Rosena Plosk i  was at  a l l  t imes the benef ic ia l  owner  of  these

sttares with the result that Leo Ploski is merely a custodian of

sa id  sha res .

13.  The determinat ion under  rev iew f inds that  on May 27,  L964,

2,3OO shares of  4 ,500 shares held by Frank M.  Gel lman were t ransferred;

2,20O shares to Aaron Gellman and 100 shares to Sigmund Gellman.

Applicant now concedes the transfer of the lOO shares is taxable as

a transfer from Aaron Gellman to Sigmund Gellman. As to the 2,2OO

shares, applicant al 'Leges that they were owned by Aaron Gellman and

Frank Gellman as equal partners, and the transfer in question was

merely  to  correct  a  mistake in  the issuance of  the shares.

L4. No transfer described herein was accompanied by an exemp-

t i on  ce r t i f i ca te .

CONCLUSIONS OF LAW

A. A t ransfer  (see paragraphs 3,  9 ,  l l ,  and L2)  between an

owner and a custodian of the owner is taxable i f  there is no exemption

ce r t i f i ca te  (Tax  Law sec t i on  270  subd . .  5 ;  Reg .  20  NycRR 443 .1  (d )  ( t )  ( v ) ) .

I
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The al legation that such custod.j-an is also a "nominee" d.oes

not change this result since the statute does not provide for an

exemption for individual nominees and since, further, no business

purpose has been shown for the appointment of a nominee in the

s i tuat ions descr ibed here.

Tkre statute provides no exemption for transfers between

individuals and nominees and in the absence of a specif ic statu-

tory exemption it  is general l-y assumed that every delivery and

record transfer is taxable. l f lre Attorney General held in 1909

that a transfer between a corporation and a nominee was taxable

under the then exist ing statute which did not provide for corporate

nominees.  See 1909 Op.  At ty  Gen.  383 where i t  is  sa id (at  385)

that "a contrary interpretation would afford a dangerous precedent

and in every case the imposit ion of the tax would depend upon the

intent of the part ies rather than upon the physical act of transfer.

In other words, the taxing off icers would be dependent upon a

cert i f icate of an interested party rather than upon a physical

act in determining whether or not to impose the tax".

Ttre absence of any business purpose in appointing a nominee

in the situations described here is apparent. A nominee, of course,

is a person who holds bare record t i t le to stock and does so solely

for the purpose of convenience in effecting the record transfer of

stock which would other:wise be held in a form which would require

elaborate procedures for transfer. Since it  would seem that an

indiv idual  act ing as owner can t ransfer  s tock just  as eas i ly  as

an individual acting as a "nominee" i t  would be highly unusual for

an individual to have any reason to appoint a nominee. Such reasons

have not been shown in this case.

t
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B. Ttre al legations (see paragraphs 7 and 13) that a partner-

ship ?rad owned the shares in question does not avoid the tax since

a transfer from a partnership to an individual partner is i tself

t axab le .  (See  Reg .  20  NYCRR 447 .  f  ( a )  (B ) .  )  S im i l a r l y ,  t he  t rans fe r

(see paragraph 8) between cotenants and one of the cotenants

ind i v idua l l y  i s  t axab le .  (See  Reg .  20  NYCRR 447 .L  (a )  (15 )  ) ,

and the t ransfer  (see paragraph 10)  between jo in t  tenants and

one of  the jo in t  tenants ind iv idual ly  is  taxable (see Reg.  20

NYCRR 447 .1  (a )  (17 )  )  .

C. TLre donation of shares to the corporation (see paragraph 6)

must be considered a taxable transfer since it  has not been shown

that such shares were cancelled and returned to unissued status

(see  App l i ca t i on  o f  Herns tad t  S .T .C . ,  , January  L9 ,  I 97L ,  C .C .H .

New York Tax Rep.  t ransfer  b inder  t t99-36f  ) .

D.  Tt re a l legat ions that  cer ta in  of  these t ransfers (see para-

graphs 8 and 10) were original issues of stock and that intermediate

transfers cannot be implied must be rejected. (Opinion of CounseI,

March  30 ,  1965 ,  C .C .H .  New York  Tax  Rep .  t rans fe r  b inde r  f 98 -515 . )

E. The al legations that certain shares were issued incorrectly

(see paragraphs 3,  4 ,  5 ,  10,  12,  and 13)  have not  been adequate ly

substantiated especial ly in the l ight of the long-t ime intervals

before the a l leged mistakes were corrected.

DETERMINATION

The determination under review is found

ent i re ty .

DATED: Albany, New York
Ju Iy  20 ,  L973

to be correct  in  i ts

COMMISSIONER


