
STATX OF Mtl' YORK
STATE TAX COU}IISSION

In the l'fatter of the Petitlon

AFFIDAVII OT UAU,INC
OF }IO?ICE OF DECISIOil
BY (CERTIFIED) HAII,

For a Redeterminat_ioq of a Deffcl.ency or'
a Refund of Stock Transfer .
Taxes under Article(s) f2 of the
Tax Law for the (Year(s) :

State of l{ew York
County of Albany

Martha Funaro , being duly sworn, depoeee and says that

she ig an ernployee of the Department of Taxation and Plnance, over 18 years of

a8er and that on the l3th day of January , LriTI e she served the wlthin

l{otice of Decislon (or Deternrlnatton) by (certlfied) nall upoa it'Iagnus & Co.,

Incorporated (representatLve of) the petLtloner in the wlthin

proceedingr by encloslng a true copy thereof in a securely eealed postpald

t{rapper addressed as follows: Magnus & Co., Incorporated
20 Scchange Place
New York, Nen^l York

and by deposlting sane enclosed in a poetpaid properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and euetody of

the tlnited States Poet Offlce Departuent withln the State of New York.

That deponent firrther saylt that the sald addresaee ls the (representatlve

of) petltl.oner herein and that the addrees set forth on sal.d wrapper le the last

known address of the (repreeentative of the) petltl.oner.

Sworn to before ne thls

13th day of January , L97L

of
Magnus & Co., Incorporated.



STATE OF ITTtll YORK
STATE TAX COM}IISSION

In the l{atter of the Petition

of

Magnus & Co., Incorporated :

:
For a Redetermination of a t),eftciency or
a Refund of Stock Transfer :
Taxes under Arttele(s) tZ of the
Tax law for the (Vear(s) :

AFFIDAVIT OF }OILING
OF IIOTICE OF DECISIOII
BY (CERTTFTED) HAIr,

State of New York
County of Albany

Martha Funaro r being duly sworn, deposes and saye that

she is an employee of the lleparturent of Taxation and FLnancer over 18 years of

ager and that on the 13th day of January t L9 7L, she eerved the wlthln

lfotice of Decision (or DetermLnatton) by (certtfied) nall upon Magnus & Co.,

Incorporated (representatl.ve of) the petltloner in the wlthin

p:oceedingr by mcloaing a true copy thereof in a seeurely sealed postpald

rrapper addressed as followsl Borden & 8a11, Esqs.

i3-,"i3iol'fi3i"o,n
and by depoettlng same enclosed in a postpald properly addressed wrapper ln a

(post office or officlal. detrrosltory) under the excluslve care and cuctody of

the llnlted States Post Office Department withln the $tate of lfew York.

fitat deponent further says that the sald addressee ia the (representative

of) petltLoner herein and that the address set forth on said rrapper is the lact

known address of the (representatl.ve of the) petltloner.

Sworn to before rne this

13th day of January , L97LJanuary
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Appl icat ion

MAGNUS & CO., INCORPoRATED

to set aside centain New Yonk State
Stock  Trans fen  Taxes  Assessed
Punsuant to Anticle 12 of the Tax
Law

DECISION

Magnus & Co.,  fnc. ,  have made an appl icat lon to set  asld.e

certain New Yonk State Stock Transfen Taxes assessed. punsuant

to Antlcle 12 of the Tax Law. A forrnaL hearlng was held on

Octoben 91 1963, ln the of f ices of  the State Tax CormrlssLon

ln the City of New Yonk. The appllcant appeared and was

represented  by  Borden & BaL1,  Esq. l  WalLace J .  Bonden,  Esg.e

and John H. HaII ,  Esq.e of  Counsel .  The Iul lscel laneous Tax

Buneau - Stock Tnansfen Sectlon appeaned through Bercoand

Belskin, Tax Adrninistnative Supenvlson and Louis Morgenbessert

Supervlslng Tax Examlnen.

FINpINGS OF FACq

1. 0n May 28, 1963, the Miscellanaous Tax Bur"eau issued

deterrnlnation #11+l+ agaLnst taxpayen fon stock tnansfer tax totall lng

$2, 9oo .  oo.

2. 0n June 2\, 1963, taxpayer fl led a d.emand fon heaning.

3.  Duning the peniod, Octoben L0, 1961 to August 23, L962,

taxpayer", acting as a bnoken/dea)-er in secu::lt les effected tnansfers

of shanes of common stoclr, as follows:
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Name of Stock Period

Hampton Sa les  Co.e  Inc .  $ept . ,1961 to  Nov.  7 r  !962
Jor i r rs Gneet lng c ind co.e rnc.  Fet.  28,  L962 to Apn. hr \9qz
Knlckenbocken Biologlcals,  fnc.  Jan. l ,  L962 to Aug. 23-,  L962
Manch DSmamlcs,  Inc.  Dec. Br.  1951 to Jan. 25, 129?
Plast l l ine,  In-c.  Dec. L5, 1961 to Aug. 6,  L962
U. S. Plast lc & Chemical  Corp.  .  Dec. L3, 1961 to Apr.  19r 1,1962

l+. The tnansfens as set forth above were all made to F. S. !1.

Co.  (c /o  Mggnus & Co. ,  Inc . ) .  A t  the  t lme o f  the  tnans fens  F .  S .  M.

Co, was not negistered. as a nomlnee of taxpayen wtth the State Tax

Commls s ion.

5. Taxpayen contends that in spite of thls failune to reSlsten

F. S. M. & Co.,  the tnansfens as set  fonth ln th is d.etennLnat l .on

were mad.e to taxpayen as custodlan and, ttrerefone, would not xrequfue

the r"egistration of the nominee.

6. Taxpayen testif ied that he did take or.rnenshlp of the stock

centlf icates ln the cour"se of the tnansacting the tnansfens.

7. Taxpayen has faiLed to sustain his bunden of provlng that

he took ttrese stocks as custodian.

B. Punsuant to Article L2, of ttre Tax Law, the taxpayer was

required to neglsten i ts nomlnee, F.  S.  M. &Co.

DETERMINATION

A. The applloant was obLlgated to negisten its nomlnee wlth

the State Iax Cornmission.

B. Since no such negistnation was mad.e by taxpayen, the tnansfen

was a taxable tnansaction.

C. flre appllcatlon ls denled and the determlnatlon ls sustalned.

DAIEDI Albany, New Yonk STATE TAX COI4MfSSfON

\ t t ) f i )
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STATE TAX Coti,ll,il SSTON

N O R M A N  F .  G A L L M A N .  ^ C T I I I G  P R E S I D E I { T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

fia gn-r.u, X C, -O--"o- '

Jltx-Q' '4a44'a/u)

CLr&. Ltu' t->"rarE rAx couMr3lrorSTATE OF NEW YORK

DdPARTMENT OF TAXATION AND FINANCE
BUI LDING 9, ROoli,l 2l4A

$TATE CAMPUS
ALBAT{y, N. Y. t2226

AREA CODE 5I8

457 -2655 ,  6 ,  7

HEAille UXtT

EDTARO ROOK

SECiEIARY TO
coMMts3tor{

AOoiEtS YOUi iEPLV tO

Albany, New York

Ornurry lt, 197f

tlrgrnur & coi p trncorlntrt C
fO tlofnngr Plrer
lru lorlr, illn Ysr]

Please take notice of the DfgLri.oa

the State Tax Commission enclosed herewith.

Please take further notice that prrrsuairt to SfAtlm

the Tax Law any proceeding in court to review an adverse
must be commenced within 9O Dfyf
the date of this notice.

of

l?9r
decision
after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the propet party for reply.

Very truly yours,

--1

. ,  .  
: ' . l t .  , t i1 : , ^ . r .n  

. .1  I  . /
-  . . 1  . 1  .  . . - .  t

Irrrrlrgr l. illnll-

HEARING OFFICER

Petitioner's Representative
Law Bureau



J

STATE OF' l'1"t1', YORK

STATE TAX COMI'IISSION

In the Mat ter  o f  the AoPl ieat ion :

o f :

MAGtruS & C0. '  I l lCORPOnATgD i

t o  se t  as i -Ce  ce r ta in  l i ew  Yor l<  S ta te  :
S tock  T rans fe r  Taxes  Assessed
Punsuan t  t o  A r t i c l e  12  o f  t he  Tax  :
Larv

DECISION

I iagnus  & Co. ,  rnc . ,  have made an appL lca t ion  to  se t  as ide

certain l ler . l  York State Stock Tsansfen Taxes assessed'  punsuant

to Art lc le 12 of  the Tax Law, A forrnaL hear ing was held on

oc toberg r lq63r in theo f f i ceso f theSta teTaxCornn iss ion

in the c i ty of  i {ew Yor lc.  The appl icant appeared and was

represented  by  Bor .den & Ba l l ,  Esq . ,  i . Ia l lace  J ;  BOr"den,  Esq. ,

and John H.  i la l l ,  ! ! sQ.1  oJ '  Uounse l .  T i re  i ' i i su t  i ia r rso*S Tax

Brt r .eau -  Stock Transfer  Sect ion appeared through 3ernard

Belsk ln,  Tax ACnin is t r "a i ive Supenvisor  and Louls  l {orgenbesser t

Superv is lng Tax Examiner .

FIIIDII\'AS q:.-^Ucr

1. On May 28, ;1963, the l , l iscel laneous Tax Bureau issued

determlnat ion #lhh against  taxpayer for  stock t ransfer tax total l ing

$2,900 .  oo.

2. On June 2\ ,  1953, taxpayer f i lec1 a Cemand for t rear" ing'

3.  Dur ing the per iod,  gctober 10, 1961 to August 23, 1.962'

taxpayer r  &Ct ing  as  a  b roker /dea len . in  seeur l t ies  e - f fec ted  t rans fe is

of shar"es of common s toci<, as follows :

- . -

t



2

Name of  Stock Peri.od

Hampton sa les  Co. ,  fnc .  Sept .  1951 to  l {ov .  7 r  !96? -
Jornrs  Greet in .g  C i r " ,c  Co. ,  Inco  Fet .  28 ,  19-62  to  Apr .  !4 ,  \?9?
Kn lgkerbocken g io lcg ica ls ,  Inc .  Jan .  ! r  L962 to  Aug.  22 ,  L992
l , la rch  Dynamics ,  Inc :  Dec .  Br .  1961 to  Jan.  2 -1 ,  \29?
Plas t i l i ne ,  rn t r  Dec ,  l -5 ,  1961 to  Aug '  6 ,  L964
U.  S . .  P las t i c  &  Chern- iea l  Conp.  Dec.  ] -3 ,  1961 to  Apn.  19r  L962

lr .  Ttre t ransfers as set  for th above \ Ie?e al l  made to F.  S.  M.

Co.  (c /o  i " i ggnus  &  Co. ,  Inc . ) .  A t  the  t ime o f  the  tnans fe rs  F .  S .  M.

Co. t ras not registered as a norninee of  taxpayen with the State Tax

Cornni s si on.

5.  Taxpayer contends that in spi te of  th is fs i lu:?e to neglster

F. S. 11. & Co.,  the tnansfers as set  for th in th is <leterryninat lon

were rnade to ta;rpayer as custodian andrtherefore,  would not nequine

the r"egistratj-on of ttre norainee. .

'  6 .  Taxpayer  tes t i f ied  tha t  he  d id  take  ownersh ip  o f  the  s tock

e.ernt , i f ieates in the counse of  the tnansact inq the tnansfers.

7.  Taxpayen has fai led to sustain his but 'den of  proving that

l le took these stocks as custodian.

B. Punsuant to Art ic le !2,  of  the Tax Law" the taxpayer was

requ i red  to  reg is te r "  i t s  norn inee,  F .  S .  i ' 1 .  &Co.

W
A. The appl lcant  was obl igated to  reg ls ten j - ' ts  nord.nee wl th

the  S ta te  Tax  Commiss ion .

B.  S ince  no  such reg is tna t ion  uas made by taxpayen, the tnansfer

l ras  a  taxab le  t ransac t i on .

C .  The  app l i ca t i on  i s

DATED: A).bany, l'{ew York

\
(\f,L.,*l-l.-q\ \ lr i lli' v t

\l\Ajtt- \C,v,4r^'-

denied and the deterrn inat ion ls  susta ined '

STATE TA;( COI.C{ISSION

I
L.

FiErTS.{r-dtIif,



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I D E I { T

A .  A R U C E  I { A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

OF TAXATION AND FINANCE
EUILDING 9, Roo/lI2I4A

STATE CAilPUS
ALBAT{Y, N. Y. t2226

AREA COOE 5I8
4s7-2655, 6,  7

Albany, New York

January 13, 1971

brpnnrMENT
9TAIE TAX COMUTS!10f,

t{E^it||e uitT

EDUARO ROOK

sECnEtAtY lo
c0Mr|t3!torl

Aoott!! voui iEPLY TO

please take notice of the Decision

the State Tax Commission enclosed herewith.

Please take further notice that pursuant to SeCtiOn
the Tax Law any proceeding in court to review an adverse

90 Days

of

279a
decision
aftermust be commenced within

the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Very truly
' '  , i

yours,

'?',,traa.q:-

''^ ,/r
. r ' .  /. t  ' ) .  t

' t c 
', 'J, 

s'st-L..g-..-,- ,l

Lawrence A. Nevrman

HEARING OFFICER

Petitioner's Reptesentative
Law Bureau
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STaMER I Hanr
A Y T O F I N E Y S  A T  L A W

140 EAST 8016 STREET .  NEW YOFTK.  N.  Y .  I  OO2 |

Apr i l  15,  L97L CAELE: LAWSTATT NEWYORK

!llr. ilohn Purcell, Director
of Miscellaneous Taxes

Department of Taxation and
Finance

State Campus - BId,g. 9
Albany, Nenv York L2226

Re: Macrnus e Companv - Decision: 1-25-7I

Dear I'Ir. Purcell

I enclose henesrith a photostat copy of the letter above

referred to and the decision, dated January 11, L97L, rendered against

Magnus & Company, Incorporated.

I enclose, as well,  check of this law f irm, in the sum of
gl,450.OO, in offer of compromise and sett lement of the matter described
in the enclosed d,ecision. This matter ?ras been the subject of converss-
tions with representatives of ttre State Tax Commission. The check is de-

l ivered to you onLy on the grotrnd that the'offerean beand is, in fact,

accepted by the Commission as a final disposition of the matter. In any

other event, the ctreck should be returned to .the undersigned.

l$[e facts, briefly, are that adequate consideration vtas not,
in our opinion, given to the fact that faiLure by the appropriate authori-

ties to issue a registered nominee number to FSM 96. w?s the result of a.

mj.roisterial error in Albany, rather than ttre fault of ttre putative taxpayer.

Taxpayer did make timely application for registration of FSl,l Co. as its

nominee and, in fact, made application simultaneously with the Federal

Government. Federal registration was issued witbin 30 days of appl-ication,

tnrt due to the fact that a great deaL, of mail, including taxpayer's appli-

cation for registration, was mislaid in Albany, registration did not issue

until some time after the period in question covered by the decision. Tax-
payer had been advised by i ts counsel to use FSM Co. EIS its regristered
nominee and, counsel indicated to taxpayer that counsel had been advised
by appropriate authorities in Albany that issuance of ttre registration
number was forthcoming and that there $rere no problems. In fact, that
rras not so.

,  i { - ; t -  * $ . . - . t
" - { 9 r " " r

.  +  r  ' r  t f , l - 1 ' a .  -

-r t ' l  :91' l
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SrRueR I  Harr

Mr. John Ptrrcel l ,
D i rector  o f  Misc-

el laneous Taxes
Department of

Taxation and
Finance Page Tvro Apri l  15,  1971

Transfer taxes were paid on all of the shares in question
and the result of the decision is to impose a double tax. This, coupled
with the fact that the decision was rendered almost nine years after the
events complained of by the Tax Corffnission, and at a time when taxpayerrs
record.s \,rere no longer complete, and wtren taxpayer was no longer a regis-.
tered broker-dealer in t{s'r York, works a substantial hardship in the cir-
cumstances.

Our offer bf settlement and compromise is mad.e in the light
of the foregoing facts and in the light of the equities in the matter,
which are not insubstant,ial. It is prompted by the fact that we wish to
avoid the Appellate procedures, which we would, ottrenvise undertake, and
that you may wish to avoid the costly and time-consuming coJ.lection pro-
aa;r**a^ r' ' ' t*i^1^, this case would sccm tc i.:rCicetc, would be required.v v $ s  v y  i r . . - v . . .

IfS:R/Enclosures (3)

y["1 /tt

't/ rh/
(P*

L\e-

---------
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Col lect:  Telegram to:

Stamer & Haft

Your letter offer Magnus and Company April

accepted by State Tax Commission Apri l  23.

Edward Rook
Sec ' y  N .Y .S .  Tax  Commiss ion

Apr i l  26 ,  1971
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