
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon :
o f

Sullivan County Harness Racing AssoclatLon, Inc.:

for Redetermlnation of a Deficlency or for Refund :
of Tax under ArtlcLe II of the Pari-l,Iutuel Revenue
Law for the Years 1980 & 1981. :

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me thls
26th day of August,  1983.

State of New York
County of Albany

Connie Hagelund, belng duLy sworn, deposes and says that she ls an
employee of the Department of Taxatton and FLnance, over 18 years of age, and
that on the 26th day of August, 1983, she served the withln notlce of declslon
by certifled nail upon Sullivan County Harness Racing Association, Inc. ' the
petltioner ln the nithin proceeding, by encloslng a true copy thereof ln a
securely sealed postpaid nrapper addressed as follows:

Sulllvan County Harness Raclng Associ.atton, Inc.
c/o Monticello Raceway

, Monticell-o, NY 12701

and by depositing same enclosed in a postpald properly addressed nrapper ln a
(post offlce or official depository) under the exclustve care and custody of
the United States Postal Servlce wlthin the State of New York.

AFFIDAVIT OF MAILING

rhat the sald addressee is the petitioner
forth on sald wrapper is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Sulllvan County Harness Raclng Association, Inc.

for Redeterminatlon of a Deficiency or for Refund
of Tax under Artlcle II of the Pari-Mutuel Revenue
Law for the Years 1980 & 1981.

AFFIDAVIT OF },IAILING

State of New York
County of Albany

Connie Hagelund, belng duJ-y sworn, deposes and says that she is an
employee of the Department of Taxatlon and Flnance, over 18 years of age, and
that on the 26th day of August, 1983, she served the withln notlce of declslon
by certlfied nall upon S. Harvey Fosner the representative of the petltloner
ln the within proceedLng, bI encl-osing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

S. Harvey Fosner
c/o Montlcell-o Raceway
Montlcello, NY L27Ol

and by depositing same enclosed in a postpald properl-y addressed wrapper ln a
(post office or official deposltory) under the exclusive care and custody of
the Unlted States Postal Service wlthin the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petltioner herein and that the address set forth on said wrapper ls the
last known address of the representatLve of the petitloner.

Sworn to before me thls
26th day of August, 1983.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O B K  1 2 2 2 7

August 26, 1983

Sulllvan County Harness Racing Assoclation, Inc.
c/o Monticel-I-o Raceway
MontlceLl-o, NY I270L

Gentlemen:

Please take notlce of the declslon of the State Tax Conmlssion enclosed
herewith.

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t lonerts Representat ive
S. Harvey Fosner
c/o Monticello Raceway
MontlceLlo, NY 1270I
Taxing Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COI"IMISSION

In the Matter of the Pet i t ion

o f

T}IE SUIIIVAN COUNTY HARNESS RACING
ASSoCIATI0N, INC.

for Redet.erminat ion of a Def ic iency or for
Refund of Tax under Article II of the
Pari-Mutuel Revenue Law for the Years 1980
a n d  1 9 8 1 .

DECISION

Peti t ioner,  The Sul l ivan County Harness Racing Associat ion, Inc.,  Monticel lo

Raceway, Monticel lo,  New York 12701, f i led a pet i t ion for redeterminat ion of a

deficiency or for refund of tax under Article II of the Pari-Mutuel Revenue Law

for the years 1980 and 1981 (Fi le No. 37939).

A formal hearing was held before Doris E. Steinhardt,  Hearing Off icer,  at

the off ices of the State Tax Commission, Buitding 9, State Campus, Albany, New

York, on August 4, 1982 at 10:30 A.M. Pet i t ioner appeared by S. Harvey Fosner,

Esq. The Audit  Divis ion appeared by Paur B. coburn, Esq. (James J. Morr is,

J r .  ,  E s q .  ,  o f  c o u n s e l ) .

ISSI]E

lihether the tax credit provided The Sullivan County llarness Racing Associa-

t ion, pursuant to sect ion 127 (6)(c) of  the Pari-Mutuel Revenue Law [McKinney's

Unconso l ida ted  Laws sec t ion  8067(6) (c )1 ,  shou ld  be  deducted  f rom " taxes  pa id"

as such term is used in sect ion 45(1)(b)( iv) of  the Pari-Mutuel Revenue Law

[McKinney 's  Unconso l ida ted  Laws sec t ion  8019(1) (b ) ( i " ) ]  in  de termin ing  the

maximum amount of credit  al lowabre under such lat ter sect ion.
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FINDINGS OF FACT

1. In the year 1980, pursuant to the provisions of Pari-Mutuel Revenue

law sect ion 721 (6)(c),  as added by Chaptet 575 of the laws of 1978 [McKinney's

unconsol idated r,aws sect ion 8067(6)(c)1, pet i t ioner,  The sul l ivan county

Harness  Rac ing  Assoc ia t ion ,  fnc . ,  rece ived a  c red i t  in  the  amount  o f  $ I03  ,422.8A.

The credit  was appl ied by pet i t ioner against i ts par i-mutuel revenue tax

l iabi l i ty on returns f i led for the period June 23, 1980 through JuIy 2, 1980.

2. In the year 1981, pursuant to the provisions of Pari-Mutuel Revenue

law sec t ion  121(6) (c ) ,  pe t i t ioner  rece ived a  c red i t  in  the  amount  o f  $981616.54 .

This credit  was appl ied by pet i t ioner against i ts par i-mutuel revenue tax

l iabi l i ty on returns f i led for the period June 25, 1981 through July 5, 1.981.

3. With regard to the 1980 tax year,  pet i t ioner also f i led a claim for

refund of the credit  provided by Pari-Mutuel Revenue Law sect ion 45(l)(b)( iv)

[McKinneyrs  Unconso l ida ted  laws sec t ion  8019(1) (b ) ( i v ) ]  in  the  amount  o f

$998 '097.00 .  Pet i t ioner  rece ived a  re fund in  the  amount  o f  g995,480.00 ,  the

d i f fe rence o f  $2  1617.00  no t  be ing  a t  i ssue in  th is  p roceed ing .

4. With regard to the 1981 tax year,  pet i t ioner f i led a claim for refund

of the credit  provided by Pari-Mutuel Revenue law sect ion 45(1)(b)( iv) in the

a m o u n t  o f  $ 1 , 0 4 0 , 3 4 7 . 0 0 .  0 n  M a r c h  1 6 ,  l g 9 z ,  a  r e f u n d  o f  9 8 3 5 , 6 9 0 . 0 0  w a s

remit ted, such sum encompassing a reduct ion of $2041657.0A. This reduct ion was

explained in a let ter f rom the Director of the Distr ict  Off ice Audit  Bureau, as

fo l lows:

"0verstatement of par i-mutuel taxes paid for
period January 2, 1981 through December 13,
1 9 8  1

Overstatement of par i-mutuel taxes paid for
pgl iod January 1, 1980 through December 31,
1980

$  98 ,517

r03 1423
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Excess  1981 o f f i cers '  compensat ion  in
comparison to off icers'  compensat ion for
1979 2 ,6L7

$204,657Total  Reduct ion

Our law Bureau has determined the tax credit provided the Sullivan
County Harness Racing Associat ion pursuant to Sect ion 121(c) of the
Pari-Mutuel Revenue Law should be deducted in the determination of
the  amount  o f r taxes  pa id '  as  such te rm is  used in  Sec t ion  a5(b) ( i v )
in calculat ing the maximum amount of the credit  al lowab1e."

5. Pet i t ioner,  within 90 days of the denial  of  i ts ful l  refund for the

1981 tax year,  made a demand for a formal hearing. At issue in this proceeding

is the amount of $202r04A.00, represent ing the Audit  Divis ion's reduct ion of

pet i t ioner 's statutory refunds for the 1981 and 1980 tax years in the amounts

o f  $ 9 8 , 6 1 7 . 0 0  a n d  9 1 0 3 r 4 2 3 . 0 0 ,  r e s p e c t i v e l y .

6. Pet i t ioner operates a harness racetrack in Sul l ivan County, New York.

7. Under the Pari-Mutuel Revenue Law, pet i t ioner receives a certain

port ion of the commissions of regional of f- t rack bett ing corporat ions (r tOTB")

derived from wagering on races run at the Finger Lakes thoroughbred racetrack.

This is due to the New York system of designated regional t racks and special

be t t ing  d is t r i c ts .

The amounts received by petitioner from these commissions diminished

as 0TB was authorized and began to accept wagers on races held at racetracks

outside of New York State, result ing in a shi f t  of  wagering act iv i ty away from

Finger  Lakes .  Chapter  576 o f  the  Laws o f  1978,  cod i f ied  as  sec t ion  121(6) (c )

of the Pari-Mutuel Revenue Law, attempted to prevent any loss of revenue to

harness tracks due to a decrease in payments from 0TB resulting from these

shif ts in wagering act iv i ty.  This was done by designat ing a base year,  with

the tracks el igible for a yearly credit  against the pari-mutuel commissions to
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be paid to the State for any year where compensation to the harness tracks from

thoroughbred wagering at 0TB fell below that of the base year.

8. Pet i t ioner has histor icat ly held a winter racing neet in the month of

December. 0r iginal ly,  iL was the only metropol i tan area harness track holding

racing during that month. However, in 7973, Yonkers and Roosevelt raceways

were authorized to race during December, result ing in a loss of revenue to

pet i t ioner.  The opening of the Meadowlands in New Jersey, in I976, further

decreased revenues.

In 1979, pet i t ioner ceased holding a race meeting in December, c laining

that its increasing losses during the month did not $rarrant keeping the track

open. As a result ,  legislat ion, enacted as Chapter 887 of the Laws of 1980,

was introduced by the Governor and passed by the Legislature in an effort to

keep the track open during December. This chapter,  codif ied as sect ion 45(1)(b)( iv)

of the Pari-Mutuel Revenue law, provided a credit  for pet i t ioner consist ing of

the difference between the total amount of pari-mutuel taxes paid and a certain

percentage of al l  the track's pari-mutuel wagering pools.  (This credit ,  which

on i ts face appl ies to any harness racing associat ion operat ing in a county

that has a populat ion of 250r000 or less and contains no ci t ies, actual ly

appl ies only to pet i t ioner.)

C0NCLUSI0NS 0F tAI,rI

A. That sect ion 45(1)(b) of the Pari-Mutuel Revenue Law, subparagraphs

( i ) ,  ( i i )  and  ( i i i ) '  as  amended by  Chapter  887 o f  the  Laws o f  1980,  imposes  a

tax on pari-mutuel wagering at certain harness racetracks in the St.ate of New

York, including pet i t ioner,  such tax being two percent of regular wagering

pools,  two and one-half  percent of mult ip le wagering pools and seven percent of

exot ic wagering pools.  Addit ional ly,  such sect ion provides that f i f ty percent
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of the breakage (those sums remaining after the payoffs on wagers are rounded

off  to ten-cent mult ip les) on al l  pools shal l  be paid to the State, and that a

sum equal to one and three-quarters percent of the total  pools shal l  be deducted

from the commissions retained by the track, to be used for the purpose of

increasing overnight purses.

Sec t ion  45(1) (b ) ( i v ) ,  as  enac ted  by  Chapter  887 o f  rhe  taws o f  1980,

provides a credit ,  specif ical ly appl icable to Monticel lo,  as aforesaid:

f'against the taxes imposed by this subdivision, the naxinun amount of
which shall be equal to the difference between the total anount of
p?ri-mutuel taxes paid in any year for the period nineGEn-EIidIEd'
eighty through nineteen hundred eighty-two and either two and one-half
per centum-of the total  deposits of al l  i ts par i-mutuel pools during
such year if the applicable contribution to overnight purses pursuant
to subparagraph ( i i )  of  this paragraph is equal to thr le-quarters of
one per centumr or one and one-half per centum if such contribution
is equar to one and three-quarters per centun." (Emphasis suppl ied.)

The crux of this matter is whether a credit  al lowed under sect ion

121(6)(c) of  the Pari-Mutuel Revenue Law, providing for a credit  against State

taxes on pari-mutuel revenues equal to a decrease in certain distr ibut ions from

regional of f- t rack bett ing corporat ions, must be deducted from taxes paid in

comput ing  the  c red i t  a l lowed under  sec t ion  45(1) (b ) ( i v ) .

B. That the maximum amount of the credit  granted by sect ion 45(l)(b)( iv)

must be determined with reference to the credit  provided by sect ion 121(6)(c);

petitioner would otherwise receive a refund pursuant to section 45 founded on a

"total amount of pari-mutuel taxes paid" encompassing the amount of the section

121 credit '  an amount not in fact paid but credited or refunded to pet i t ioner.

Nowhere in the statutes or in the legislative history is there evidenced a

leg is la t i ve  in ten t  to  so  gran t  a  doub le  c red i t .  Moreover ,  sec t ion  45(1) (b ) ( i v )

al lows a credit  against the taxes " imposed" l imited by the amount of the taxes
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"paidt ' ,  envisioning a si tuat ion where these two amounts might diverge, as in

the case at hand.

C. That the Audit  Divis ion properly reduced pet i t ioner 's refunds for 1980

and 1981 by  the  respec t ive  amounts  o f  9103,423.00  and 998,617.00 .

D. That the pet. i t ion of The Sul l ivan County Harness Racing Associat ion,

Inc. is hereby denied.

DATED: Albany, New York

AUG 2 6 1983
STATE TAx COMMISSION

PRESIDENT


