
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

The New York Racing Assoc. ,  Inc.

for Redetermination of a Deficiency or for Refund
of Franchise Fee on Nonprofit  Racing Associations
under Tit le 21, Chapter 1 of the Unconsolidated
laws for the Year 1978.

AFFIDAVIT OF MAITING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 7984, he served the within notice of Decision by cert i f ied
mail upon The New York Racing Assoc., Inc., the petit ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

The New York Racing Assoc. ,  Inc.
P .0 .  Box  90
Jamaica, NY 11417

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petit ioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
25th day of May, 1984.

pursuant to Tax Law section 774



STATE OF NEhI YORK

STATE TAX COMMISSION

, In the Matter of the Petition
o f

The New York  Rac ing  Assoc . ,  Inc .

for Redeterminat ion of a Def ic iency or for Refund
of Franchise Fee on Nonprof i t  Racing Associat ions
under Ti t le 21, Chapter 1 of the Unconsol idated
Laws for the Year 1,978.

AFFIDAVIT OF MAITING

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Corunission, that he is over 18 years of age, and that on the
25th day of May, 7984, he served the within notice of Decision by certified
mail upon Jacob Weichholz, the representative of the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Jacob lleichholz
Arthur Young & Co.
277 Park Ave.
New York, NY 10172

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said vtrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
25 th  day  o f  May,  1984.

Authorized to administer oaths
pursuant to Tax Law sect ion L74



STATE OF NEW YORK
STATE TAX COMIVIISSION

ALBANY,  NEW YORK 12227

May 25, 1984

The New York Racing Assoc. ,  Inc.
P .0 .  Box  90
Jamaica, NY LL4L7

Gentlemen:

Please take notice of the Decision of the State Tax Cornnrission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to Tit le 2l-Chapter 1 of the Tax law, a proceeding in court to review
an adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice law and Rules, and must be coumenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computat.ion of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9, State Campus
Albany, New York 72227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  RepresentaLive
Jacob l{eichholz
Arthur Young & Co.
277 Park Ave.
New York, NY 10172
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

THE NEW YORK MCING ASSOCIATION, INC.

for Redetermlnatlon of a Deflciency or for
Refund of Franchise Fee on Nonproflt Racing
Assoclatlons under Tltle 2L, Chapter I of the
UnconsoLidated Laws for the Year 1978.

DECISION

Peti t ioner,  The New York Racing Assoclat ion, Inc. r  P.O. Box 90, Jamalca'

New York LI4I7, filed a petltion for redetermlnation of a deficiency or for

refund of franchlse fee on nonprofit racing associations under Tltle 2l'

Chapter I of the UnconsoLi.dated Laws for the year 1978 (Ffle No. 42205).

A fornal hearing was held before Dorl.s E. Stelnhardt, Heartng Officer' at

the offices of the State Tax Conrnlssion, Two World Trade Center, New York' New

York, on December 8, 1983 at 1:30 P.M. Pet, l t ioner appeared by Arthur Young &

Company (Jacob Weichholz, CPA and Arthur R. Faller, CPA). The Audlt Dlvlsion

appeared by John P. Dugan, Esg. ( Irv lng AtkLns, Esq.,  of  counsel) .

ISSUE

Whether petitloner properly deducted as extraordlnary nonrecurrlng expenses:

$160'000.00 for consult ing and other professtonal services; $98,000.00 for

palntlng of the grandstand roof at the Aqueduct racetrack; and $30,000.00 for

the overhauL of three circult breakers at the Aqueduct racetrack.

FINDINGS OF FACT

l. On February 15, 1982, the Audlt Dlvlslon issued to petitLoner, The New

York Raclng Assoclation, Inc. ("NYMtt), a Not,ice of Addltional Tax Due, assesslng
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additional franchtse tax under Tltle 21, Chapter 1, section 7910 of the Unconsoll-

dated Laws for the year 1.978 in the anount of $296,000.00, plus lnterest of

$103,600.00 ,  fo r  a  to ta l  due o f  $399,600.00 .  The assessment  was grounded on

the Audit Dlvlsionrs disal-lowance of the followlng deductlons cl-almed by NYRA

as extraordinary nonrecurring expenees:

snort removal
special  proJects
paLntLng grandstand
clrcult breaker overhaul
other operat lng losses

$242 ,000
160 ,000
98 ,000
30 ,000
53 ,000

$583,000

In lts petition and by its representatlve at the hearing, NYRA conceded the

disallowance of lts clained expenses for snolr removal. At the hearlngr counsel

for the Audit Divlslon conceded the correctness of NYMts deductlon of 'rother

operat lng lossestt .

2. NYRA ls a nonproftt raclng assoclation incorporated under the Raclngr

Parl-Mutuel llagering and Breedlng Law, Article II, section 202. (Durlng L978,

the incorporatlon of nonprofit racing assoclations was provided for ln the

Unconsolidated Laws, Title 21, Chapter 1, section 7902.) NYRA owns Aqueduct'

Belmont Park and Saratoga racetracks and conducts parL-mutuel wagering on

thoroughbred races purauant co a franchlse granted by New York State.

3. During L978, NYRA expended $160,000.00 for consult ing and professLonal

services in connection with four projects, described below.

(a) A study performed by Pugh Roberts to evaluate the flnancial impact

of off-track bettlng (rr0TB") and other forms of ganbllng ln the New York area.

For several years prlor to L978, NYRA revenues had steadil-y declined' due to

the advent of 0TB; thls study was undertaken to assLst NYRA ln obtalning

legislative relief and was submitted to New York State.
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(b) A study of the parl-mutuel system prepared by Booz Allen llamllton

to determine the desirablllty of changl.ng to a new totalizer system and other

new forms of ganbJ-tng. As a resuLt of this study, NYRA lnstal-led a nerr totalizer

sys tem ln  1979.

(c) A study of NYRAts employee compensation performed by McKinsey &

Co. for the purpose of lnstitutlng a gradl.ng systen for classifytng enployees.

(d) A customer satlsfaction survey and a subsequent counseLlng program

for NYM|s parl-mutuel clerks perforned by GzepeL & GeLLers. This project was

undertaken as the result of the settLement of labor negotlations lrlth the

clerks and numerous complaints lodged against the clerks by dissatlsfled

patrons.

4. During 1978' NYRA expended $98,000.00 for the palnt lng of the grandstand

roof at the Aqueduct racetrack by an independent contractor. AJ-though MIRA

annually Lncurs costs for palntlng 1n the regular courae of oalntalnlng lts

facilities, lt conslders thls parttcul-ar expenditure, which naa necessitated by

leakage and severe chipplng, to be ttan tnfrequent occurrence, ...ln excees of

the usual paintlng and maintenance expense customarily expectedtt.

5.  During 1978, NYM expended 930,000.00 for the overhaul of  three

circult breakers at the Aqueduct racetrack, the flrst najor overhaul of these

breakers since thetr lnstallatlon ln the 1950ts. NYRA states ln lts petition,

"Clearly, thts ls not the type of expenditure NYRA would lncur ln the ordinary

course of operat ions on a regul-ar basls. t t

CONCLUSIONS OF LAW

A. That, an annuaL franchlse fee ls inposed on nonprofit racLng assoclatlons

equal to the largest of the followlng amounts: (f) 85 percent of the first

$15,000,000 of federal taxable income (but wlthout deductlon of the franchise
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fee) ,  p lus  90  percent  o f  the  excess  over  $15,000,000;  (2 )  $30 '000 per  rac lng

day; or (3) ent l re adjusted net income, less $1,850,000. Unconsol ldated Laws

former sect lon 79L0.L.a. i  current ly,  Raclng, Pari-Mutuel Wagerlng and Breedlng

Law sect i-on 208.1.a.1 Ent ire adjusted net income ls computed by addlng to

taxable income the amount by whlch operating expenses exceed the greater of:

(1) 106 percent of such expenses during the prior year, or (2) lf the average

consumer price index for urban wage earners and clerical workers is more than 6

percent higher than the average of such lndex during the prlor year' the

percentage i.ncrease ln such lndex plus 100 percent of the taxpayerfs operatlng

expenses  fo r  the  pr lo r  year .  Former  sec t lon  7910.1 .b ;  cur ren t  sec tLon 208.1 .b .

Operat ing expenses lnclude al l  expenses excepE: "(1) charges for stakes,

purses, interestr real estate taxes, extraordinary nonrecurring charges, and

depreciatlon; (ii) promotlonaL costs incurred in connection wlth speciflc

events; and (iii) costs lncurred ln the purchase of advertlslng servlces."

For 1978, the year in quest lon, NYMrs franchlse fee was computed

the basls of ent l re adjusted net lncome less $1,850,000.

B. That the precise issue presented ls whether NYRATs expenditures for

consulti-ng and other professional services, palnting of the grandstand and

overhaul of circuit breakers constLtuted trextraordlnary nonrecurrlng chargeett,

and were therefore properly excluded by NYRA fron the prlor-year restrlction on

operating expenses. ttExtraordlnary nonrecurring charges" is not deflned ln the

statute. For guidance ln the lnterpretatlon and scope of the term, the Audlt

Dlvislon consulted the analysis prepared by the Budget Dlvislon, which partlcl-

pated ln the devel-opment of the onnlbus llorse Raclng 8111 of L978, under the

rd .

on

I S.ct ion 7910 was repealed by
effect ive Apri l  1,  1983; sect lon
effect lve the same date,

the Laws of 1982,
208 was enacted by

Chapter 865, sect ion 2,
the same chapter, sectlon 1,
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directlon of the Secretary to then-Governor Carey; the analysis states' in

pert inent part ,  t ' I t ]he concept of rextraordlnary, nonrecurr lng chargesf [was]

added as an expense iten not subject to the 106 percent of prlor-year restrlctlon

on NYMrs operati-ng expenses to permit the rebuLldlng of the track surfaces at

Belmont which were damaged by the weather durlng the wlnter of I977-78.rr News

Memorandum of State Execut, lve Dept. ,  McKlnneyfs 1978 Sesslon Laws of N.Y. L75L,

1752. The Audit Dlvlsion maintains that the expendltures at lssue are unrelated

to track resurfacing and further, wlth respect to the painting and electrlcal

work, that these are "ordlnary, routine Jobs whlch should be done perlodlcallhyt'.2

Petitioner, on the other hand, contended that it empJ-oyed tta reasonabl-e buslnessmants

definitlon and interpretatlon of textraordlnaryt and tnonrecurrlngt", relylng on

lts many years of buslness experience in conductlng racetrack operations.

C. That petitionerrs expenditures for consultlng and other professionaL

servlces, the paintlng of the grandstand roof and the circult breaker overhaul

were not, within the amblt of rrextraordinary nonrecurring chargestt. It appears

that the expenses need not have been lncurred in dlrect connectlon wlth rebuiLding

track surfaces danaged by the winter condltions of L977-78; the provlsion for

extraordlnary nonrecurrlng charges !tras re-enacted by the Laws of 1982 and

remalns in force today. Ilowever, as the term ltself lnplles, the expensea muat

arise from events and transactions whlch cannot be antlclpated to recur on any

regular basts and which cannot be considered recurrlng factors ln an evaluation

of the ordinary, usual and customary operatLons of the buslness. Wtth recognltlon

that the expenses herein at issue may be ln excess of petitionerts average

2 fh. Audlt Dlvislon did not contend that a.mounts petitloner spent for
circult breaker overhaul shouLd properly have been capitallzed. We therefore
do not entertain such argument as a possible ground for dlsallowlng or limltlng
the expense,
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annual- expenditures for the respectlve items and may not be incurred each year

or every several years, such expenses nonetheless cannot be sald to be either

trextraordinarytt or ttnonrecurrLngtt on the evldence presented.

D. That the peti-tlon of The New York Racing Associatlon, Inc. ls denled;

the Notlce of Additional Tax Due issued on February 15, L982 ls to be nodified

ln confornity wlth the concesston of the Audit Dlvislon set forth in Findlng of

Fact rrlrr; and except as so nodtfled, the assessment ls ln all other respects

sustalned.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 5 1984


