
STATE OF NEW YORK

STATE TAX COMMISSION

to Review a
Tax Law with
December 20,

Taba Enterpr ises, Inc.
c/o Robert  Tischler
225 Park  Ave.  S .
New York, NY 10003

and by deposit ing same enclosed
post off ice under the exclusive
Service wl- thin the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne this
7th day of November, 1985.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the sai -d addressee is  the Pet i t ioner
forth on said wrapper is the last known address

In the Matter of the Pet l t lon
of

Taba Enterpr ises, Inc.

Determinat ion under Art ic le 11 of the
Reference to Mortgages Recorded on
1982 and March  18 ,  1983.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he ls over 18 years of age, and that on the
7th day of November, 1985, he served the within not ice of Declsion by cert i f ied
urai l  upon Taba Enterpr ises, Inc.r  the pet i t ioner in the within proceedlnE, bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

t o s ter  oa t
sec t ion t 74



STATE OF NEW YORK

STATE TAX COMMISSION

to Review a
Tax Law wlth
December 20,

In the Matter of the Pet i t ion
o f

Taba Enterpr ises ,  Inc .

Determinat ion under Art i .c le 1l  of  the
Reference to Mortgages Recorded on
1982 and March  18 ,  1983.

AFFIDAVIT OF MAILING

same enclosed in a postpaid properly addressed wrapper ln a
the excluslve care and custody of the United States Postal

State of New York.

further says that the said addressee is the rePresentat ive
hereln and that the address set forth on sald wrapPer ls the

of the representat ive of the pet i t ioner.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he ls over 18 years of age, and that on the
7th day of November, 1985, he served the within not ice of Decislon by cert i f ied
mai l  upon Si lver & Tischler,  Esqs.,  the represcntat ive of the pet i t loner in the
within proceeding, bY enclosing a true copy thereof in a securely sealed
postpaid $/rapper addressed as fol lows:

S i lver  &  T isch le r ,  Esqs .
225 Park  Lve .  S .
New York, NY 10003

and  by  depos i t l ng
post  of f ice under
Service rit i thin the

That deponent
of  the pet i t ioner
last known address

Sworn to before me th is
7 th  day  o f  November ,  1985 .

thor i .zed to a l s te r  oa ths
pursuant to Tax Law sec t l on  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Taba Enterpr ises ,  Inc .

to Review a Determinat ion under Art ic le 11 of the
Tax Law with Referencc to Mortgages Recorded on
December  20 ,  1982 and March  18 ,  1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employec
of the State Tax Commission, that he is over 18 ycars of age, and that on the
7th day of November, 1985, he served the within not ice of Declslon by cert l " f ied
nail upon Bank Leumi Trust Company of New York, the representative of the
pet i t ioner in the within proceedinB, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Bank Leumi Trust Company of New York
605 Third Ave.
New York ,  NY 10158

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the pet i t ioner  here in and that  the address set  for th on said r , r r rapper is  the
last  known address of  the representat ive of  the pet l " t ioner .

Sworn to before me this
7 th  day  o f  November ,  i985 .

Authorized
pursuant to

ister oaths
sec t ion  174



STATE OF NEI,T YORK

STATE TAX COMMISSION

In the Matt ,er of  the Pet i t ion
o t

Taba Enterpr ises, Inc.

to Review a Determlnat ion under Art ic le 11 of the
Tax Law with Reference to Mortgages Recorded on
December  20 ,  1982 and March  18 ,  1983.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he i.s an employee
of  the Stat .e Tax Commi.ss ion,  that  he is  over  18 years of  age,  and that  on the
7th day of  November,  1985,  he served the wi th in not ice of  Decis ion by cer t i f ied
mai l  upon Bernard W. Richland,  the representat ive of  the pet i t ioner  in  the
wi th ln proceeding,  bY enclos ing a t rue copy thereof  ln  a securely  sealed
postpaid r^r rapper addressed as f  o l lows:

Bernard W. Richland
Corporat ion Counci l -Ci ty  of  New York
Munlc ipal  Bui ld ing
New York,  NY 10007

and by deposi . t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post office under the exclusive care and custody of the United St,ates Postal

Serv lce wi th in the State of  New York.

That  deponent  fur ther  says that  the sald addressee is  the rePresentat lve
of  the pet i t loner  here in and that  the address set  for th on sai .d rdrapPer is  the
last  known address of  the representat i .ve of  the pet i t ioner .

Sworn to before ne this
7 th  day  o f  November ,  1985.

Authorized t-o a
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Taba  En te rp r i ses ,  I nc .

to Review a Determinat ion under Ar t ic le  11 of  the
Tax Law wi th Reference to Mortgages Recorded on
December  20 ,  1982  and  March  18 ,  1983 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes
of the State 141 Qemmisslon, that he is over 18
7th day of November, 1985, he served the within
mai l  upon Robert  Mensing, the representat ive of
proceeding, by enclosing a true copy thereof in
wrapper addressed as fol lows:

Robert  Mensing
Mortgage & Real Est,ate Transfer Tax Unit
Roon 403, Bui lding 9, State Campus
Albany, NY L2227

and says that he is an employee
years of age, and that on the
not ice  o f  Dec is ion  by  cer t i f ied
the pet l t loner in the within
a  secure ly  sea led  pos tpa id

AFFIDAVIT OF MAILING

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said r4trapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
7 th  day  o f  November ,  1985.

Authori zed
Pursuant to

ter oaths
sec t i on  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o r

Taba Enterpr ises ,  Inc .

t ,o Review a Determinat ion under Art ic le 11 of the
Tax Law wi. th Reference to Mortgages Recorded on
December  20 ,  1982 and March  18 ,  1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the within not ice of Decision by cert i " f ied
nai l  upon George Faith,  the representat ive of the pet i t loner in the wlthin
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

George Fai.th-Courml ss ioner
Clty Register-New York County
3I Charnbers St.
New York, NY 10007

and by deposi t ing same enclosed in a postpald proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th i .n  the St ,ate of  New York.

That deponent further says that the said addressee is the representat ive
of the pet i t loner herein and that the address set forth on sald \ t rapper is the
last known address of the representat lve of the pet i t i .oner.

Sworn to before me th is
7 th  day  o f  November ,  1985 .

to adrni r  oaths
pursuant, to Tax Law sec t i on  I 74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November  7 ,  1985

Taba Enterpr ises ,  Inc .
c /o  Rober t  T isch le r
225 Park  Ave.  S .
New York, NY 10003

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewi th .

You have now exhausted your  r ight  of  rev iew at  the adrnjn is t rat ive level .
Pursuant  to sect ion(s)  25I  of  the Tax Law, a proceeding in  cour t  to  revLew an
adverse deeis ion by the State Tax Commission may be inst i tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must .  be conrmenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom the
da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis ion may be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t igat ion Unit
Bui lding / f  9,  State Campus
Albany ,  New York  12227
Phone # (518) 457-2070

Peti t ioner I  s Representat ive
S i lver  &  T isch le r ,  Esqs .
225 Park  Ave.  S .
New York, NY f0003

AND
Bank Leumi Trust Conpany of New York
605 Third Ave.
New York ,  NY 10158

AND
Bernard W. Richland
Corporat ion Counci l -City of New York
Municipal  Bui lding
New York, NY 10007

Very truly yours'

STATE TAX COMMISSION

AND Robert Mensing
Mortgage & Real Estate Transfer Tax Unit
Roon 403, Bui lding 9, State Campus
Albany ,  NY L2227

AND
George Faith-Conui ssioner
City Register-New York County
31 Chambers  St .
New York, NY 10007

AND
Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

TABA ENTERPRISES, INC.

to Revlew a Determl"nation under Article 1l
of the Tax Law with Reference to Mortgages
Recorded on December 20, L982 and March 18,
1 9 8 3 .

DECISION

Pet i t ioner ,  Taba Enterpr ises ,  Inc . ,  311 West  76 th  S t ree t ,  New York ,  New

York 10023, f i led a pet i t ion to review a det,erminat ion under Art ic le 11 of the

Tax Law with reference to mortgages recorded on December 20, 1982 and March 18, f983

( F i l e  N o .  5 3 0 8 2 ) .

A formal hearing was held before Brian L. Fr iedman, I lear ing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  June 25 ,  1985 a t  10 :45  A.M.  Pet i t ioner  appeared by  S i l ver  and T isch le r

(Rober t  G.  T lsch le r ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  John P.

Dugan, Esq. (Thouras Sacca, Esq.,  of  counsel) .  The City of New York appeared by

Freder ick  A .  O.  Schwarz ,  J r . ,  Esq.  (G lenn Newmanr  Esg. ,  o f  counse l ) .

ISSUE

whether two mortgages executed by the same mortgagor to di f ferent mortgagees

on the same parcel of  real  property uay be aggregated for PurPoses of the

mortgage recordlng tax thereby subject ing said mortgages to a higher tax rate.

FINDINGS OF FACT

1. On December 14, LgB2, Taba Enterpr ises, Inc. (hereinafter t 'pet i t ioner")

purchased from A & A Realty Corp. (hereinafter "A & Ar ')  a parcel of  real

property known as No. 311 West 76th Street,  City,  County and State of New York

a t  a  purchase pr ice  o f  $490,000.00 .  The se l le r ,  A  & A,  took  back  a  purchase
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money f i rst  mortgage in the pr lncipal amount of $290,000.00. Sald mortgage was

recorded in the Off ice of the City Register,  New York County on Decembex 20,

1982.  A  mor tgage record ing  tax  o f  $4 ,350.00 ,  computed a t  the  ra te  o f  1 l

percent of the pr incipal debt or obJ- igat ion, was paid by pet i t ioner at the t ime

of the recording of said nortgage.

2 .  On March  15 ,  1983,  pe t i t loner  en tered  in to  a  bu i ld ing  loan agreement

with Bank Leumi Trust Co. of New York (hereinafter "Bank Leuml") which took

back a bui lding loan mortgage in the pr incipal amount of $250,000.00. The

$250,000.00 obtained from Bank Leumi was used by pet i t loner to f inance the

construct ion of certain i .mprovements and structural  al terat lons on the bui lding

located on the parcel of  real  property purchased from A & A. Said nortgage htas

presented for recording at the Off ice of the City Register,  New York County and

a check for mortgage recording tax was tendered in the amount of $3,750.00'  computed

at the rate of l l  percent,  s ince the pr incipal debt or obl igat ion secured by the

mor tgage was less  than $500,000.00 .  The Reg is te r  o f  the  C l ty  o f  New York  re fused to

accept the mortgage for recording unless a mortgage recording tax of $5 ,625.00 was

pald. The Reglster took the posit ion that the Bank Leumi nortgage had to be

aggregated with the A & A urortgage recorded on December 20, 1982 and, therefore,

that the mortgage recording tax rate ot 2t  percent was appl icable as the pr incipal

debt or obl igat ion secured by the two mortgages, ln the aggregate, exceeded

$500,000.00. In accordance with the rul ing of the Register,  pet i t loner paid a uortgage

record ing  tax  o f  $5 ,625.00  and has  reques ted  a  re fund o f  $1 ,875,00 ,  the  d i f fe rence

between the mortgage recording tax paid and $3,750.00, the amount of mortgage

recording tax whi-ch would have been due had the mortgages not been aggregated.

3. Petttl"oner maintains that the principal amounts of the two llortgages

should not have been aggregated since each was a separate unrelated mortgage,
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for separate purposes, albei t  for the same parcel of  real  property.  The Audlt

Divis lon of the Department of Taxat ion and Finance agrees with pet l t loner that,

under the facts of thls case, the mortgages should not have been aggregated.

The Clty of New York, however,  contends that pet i t ioner knew, at the t lne of

purchase of thls parcel of  real  propertyr that addit lonal f inancl.ng would be

necessary to complete the improvements and al terat i .ons contemplated by pet i t loner '

that preliminary conversati.ons regarding this additi.onal fi.nanci.ng may have

taken place on or before purchase of the property and, as such, Idas a comprehensive

plan with fi.naneing coming in stages. The City of New York argues, therefore'

that the two mortgages r lere essent ial  parts of this conprehensive plan covering

the same parcel of  real  property and that they were properly aggregated and

taxed at a higher rate appl icable to mortgages securing a pr incipal debt or

ob l iga t ion  o f  $500,000.00  or  more .

CONCLUSIONS OF LAW

A. That  sectT.on 253.  1 of  the Tax Law provides,  in  par t '  that :

"  [a ]  tax of  f i f ty  cents for  each one hundred dol lars and each remain lng

major  f ract ion thereof  of  pr inc ipal  debt  or  obl igat ion which is ,  or

under any contingency may be secured at the date of the executlon

thereof  or  at  any t ime thereaf ter  by a mortgage on real  ProPerty
s i tuated wi th ln the state recorded on or  af t ,er  the f i rs t  day of  Ju ly ,

n i n e t e e n h u n d r e d a n d s i x , i s h e r e b y i , m p o s e d o ' , @ . . . ' '
(Errphasis added.  )

Subdiv is ions l -a(a)  and 2(a)  of  sect ion 253 inpose addi t ional  taxes of  twenty- f ive

cents each on each $100.00 of  pr inc ipal -  lndebtedness,  wi th cer ta in except ions

not  appl icable here in.

B.  That  sect ion 253-a of  the Tax Law author izes any c i ty  in  New York having

a populat ion of  one mi l l ion or  more to adopt  local  laws imposing,  "wi th resPect

to real  property  secur lng a pr inc i -pal  debt  or  obl igat ion of  less than f lve

hundred thousand dol larsr  a tax of  f i f ty  cents,  wi th respect  to  one,  two
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or three-faurlly houses, i.ndi.vidual cooperatlve apartments and lndividual

resident ial  condominiun unlts securing a pr incipal debt or obl igat ion of f ive

hundred thousand dol lars or more, a tax of s ixty-two and one-half  cents '  and

with respect to all other real property a tax of one dollar and twenty-five

cents, for each one hundred dol lars and each remaining major fract ion thereof

of pr lnci .pal  debt or obl igat ion which ls or under any cont ingency nay be

secured at the date of execut i .on thereof,  or at  any t ime thereafter,  by a

mor tgage on  such rea l  p roper ty . . . r ' .  Sec t ion  W46-1 .0  o f  T i t le  !J  o f  the  Admin is -

trat ive Code of the Clty of New York adopts the language of sect ion 253 and

imposes the tax authorized by sectLon 253-a.

C. That the language of both sect ion 253

W46-1.0 of the Adurinistrat ive Code of the City

the Tax Law and secti.on

New York expressly  s tates

o f

o f

that the tax is l r rposed on t 'each such mortgage". There is no provision for

aggregat ing mortgages merely because they apply to the same ProPerty.  In the

lnstant case, the two mortgages were held by separate and unrelated mortgagees.

The A & A mortgage was a purchase money mortgage execuUed by pef i t ioner to

obtain funds which, when combl.ned with pet i t ionerts own funds, would enable

i t  to purchase the property.  The Bank Leumi mortgage was executed by Pet i t ioner

to f inance the construct ion of certaj-n improvements and al terat lons on the bui lding

already erected on the proPerty previously purchased by pet i t ioner.  The A & A

mortgage was executed and recorded approximately three months pri.or to the Bank

Loumi mortgage. There was, therefore, no basls for the recording off icer to

aggregate the two mortgages and lmpose the mortgage recording tax at the higher rate

appl icable to mortgages securing a pr incipal debt or obl igat ion of $500'000.00 or nore

(Matter of Chelsea-19th Street Associates, State Tax Conurission'  January 31, 1984)
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D. That even assuming, arguendo, that pet i t ioner knew at the t ime of

purchase that addit lonal f inanclng would be necessary to achleve the purposes

for whl,ch i t  purchased the property,  that i t  had dlscussed possible f lnancing

with Bank Leumi on or before purchase of the property from A & A and that a

comprehensive plan existed for obtaining funds f l rst  for purchase of the

property and then for bul lding inprovements and al terat ions, the mortgage

recording tax was, nonetheless, improperly iurposed and should have been imposed

on each mortgage at the rate for mortgages of less than $500,000.00. "The

part ies to the transact ion here in controversy undoubtedly planned i ts execut ion

in such a manner as to minimlze thelr  mortgage recording tax l iabi l l ty.  This

they had the r ight to do.rr  (Cltat ions onlt ted.)  Matter of  Fi f th;Slggp

v .  B r a g a l i n i ,  4  A . D . 2 d  3 8 7 ,  3 9 3 .

E. That the pet i t ion of Taba Enterpr lsese Inc. ls granted and the sum of

$11875.00 is to be refunded, together with such lnterest as may be lawful ly

owing.

DATED: Albany, New York

N0v 0 ? i385
STATE TAX COMMISSION

t',r)\

PRESIDENT

ISSIONER

-N


