
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Frank & Carole

the Pet , i t ion

SaILrtzzo AFFIDAVIT OF MAILING

to  Review a Determlnat ion under Ar t ic le  l1  of  the
wi th Reference to a Mortgage Recorded on
Janua ry  25 ,  1984 .

State of  New York :
s s .  :

County of  Albany :

David Parchuck '  being duly sworn,  deposes and says that  he is  an employee
of  the State Tax Commi-ss ion,  that  he is  over  18 years of  age,  and that  on the
3rd day of  January,  1986,  he served the wi th in not ice of  Decis ion by cer t i f ied
mai l  upon Frank & Carole Sal luzzo,  the pet i t ioner  in  the wl th in proceedlnB,  by
enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed
as  fo l l ows :

Frank & Carole Sal luzzo
48 Bayberry Drtve
Schenectady,  NY 12306

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper ln  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Postaf
Serv ice wi th in the State of  New York.

That  deponent  fur ther  says
herein and that  the address set
o f  t h e  p e t i t i o n e r .

Sworn to before me th is
3 rd  day  o f  Janua ry ,  1986 .

ized t,o admi ster oaths
sec t , ion  174

that  the said addressee is  the pet i t loner
forth on said \^rrapper ls the last known address

pursuant to Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Frank & Carole

the Pet i t lon

SaLLuzzo AFFIDAVIT OF MAILING

to Review a Determinat lon under Art ic le I l  of  the
Tax Law r^r i th Reference to a Mortgage Recorded on
Jamtary 25, 1984.

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of  the State Tax Commisslon,  that  he is  over  18 years of  age,  and that  on the
3rd day of  January,  1986,  he served the wi th in not ice of  Decis ion by cer t i f ied
mai l  upon Caren Z Schlndel ,  the representat , ive of  the pet l t ioner  ln  the wi th ln
proceeding,  by enclos lng a t rue copy thereof  in  a securely  sealed postpald

I { r rapper addressed as f  o l1ows:

Caren Z Schindel
786  Hun t i ng ton  Dr .
Schenectady,  NY L2309

and by deposl t ing
pos t  o f f i ce  unde r
Serv ice wi th in the

That  deponent
o f  t he  pe t l t i one r
last  known address

same enclosed i -n a postpaid proper ly  addressed wrapper in  a
the exclus ive care and custody of  the Unl ted States Posta l

S ta te  o f  New York .

further says that the said addressee ls the representat lve
herein and that the address set forth on said wrapper is the

of  the  representa t ive  o f  the  pe t i t ioner .

Sworn to before me th is
3 rd  day  o f  Janua ry ,  1986 .

s ter  oa ths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January  3 ,  1986

Frank & Carole Sal luzzo
48 Bayberry Drive
Schenectady, NY L2306

Dear  Mr .  & Mrs. SaLLrtzzo:

Please t ,ake not ice of  the Decis ion of  the State Tax Commission enclosed
herewi . th.

You have now exhausted your  r lght  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  25I  of  the Tax Law, a proceeding in  cour t  to  rev ler . l  an
adverse deci ,s ion by the State Tax Commission may be lnst l tu ted only under
Art ic le  78 of  the Civ i l  Pract lce Law and Rules,  and must  be comnenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom the
da te  o f  t h i s  no t i ce .

Inquir ies concerning the computat ion of t .ax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / i  9,  State Campus
Albany ,  New York  L2227
Phone i f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet l t ioner rs  Representa t ive
Caren Z Schindel
786 Hunt ing ton  Dr .
Schenectady, NY 12309
Taxing Bureaurs Representat, ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

FRANK SALLUZZO and CAROLE SALLUZZO

to Revlew a Determinat ion under Art ic le 11
of the Tax Law with Reference to a Mortgage
Recorded on  January  25 ,  1984.

Whether pet i t ioners

the basis that such tax

Peti t ioners, Frank Sal luzzo and Carole Sal luzzo, 48 Bayberry Drive'

Schenectady, New York 12306, f i led a pet i t ion to revi .er^r a determinat lon under

Art ic le 11 of the Tax Law with reference to a mortgage recorded on January 25,

1 9 8 4  ( F i l e  N o .  5 6 0 3 6 ) .

A formal hearing was held before Brlan L. Fr iednan, Hearing Off icer,  at

the off ices of the State Tax Commlsslon, Bui lding / /9,  State Off ice Campus'

A lbany ,  New York ,  on  Ju ly  23 ,  1985 a t  9 :15  A.M.  Pet i t ioners  appeared by

Caren Z. Schindel,  Esq. The Audit  Divls ion appeared by John P. Dugan, Esq.

(Thomas Sacca,  Esq. ,  o f  counse l ) .

ISSUE

DECISION

are ent i t led to a refund of mortgage recordlng tax on

was erroneously col lected.

FINDINGS OF FACT

1.  Dur i .ng the fa l l  o f  1983,  Frank Sal luzzo and Carole Sal luzzo (here lnaf ter

r rpet i t ioners") ,  spoke wi th cer ta in of f ic i .a ls  at  the Ful ton County Nat lonal  Bank

and Trust  Company (here inaf ter  "Bank")  concerning the posslb i l l ty  of  obta in ing

a second mortgage on real  property  located at .  2331-33 Niskayuna Dr ive in  the Town

of  Niskayuna,  County of  Schenectady,  State of  New York,  whlch ls  owned by pet t t ioners.

Sald property  hras coromerc ia l ly  zoned by the Town of  Niskayuna Assessment  Of f lce.
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At the same t ine, pet i t ioners discussed with the Bank the possibi l l ty of  obtaining

a second mortgage on other real property located in the County of Schenectady which

was also or.med by pet i t ioners.

2. The Bank informed pet i t loners t .hat,  in order to further process their

appl icat ion for a second mortgage on the real property located at 233I-33

Niskayuna Drive, they would have to execute a col lateral  securi ty nortgage. On

December 31, 1983, pet i t ioners executed said mortgage, al though both pet l . t i .oners

and the Bank agreed that the mortgage would not be recorded until a flrm

agreement between the part les \{as reached and unt l l  pet i t ioners received the

mortgage monies from the Bank.

3. On January 25, 1984, pet i t ioners I  at torney recorded the mortgage at

the Off ice of the Schenectady County Clerk and paid a mortgage recordlng tax in

the amount of $675.00. On February 7, L984, approximately two weeks after the

mortgage had been recorded, the Bank sent a let ter to pet i t loners whlch out l lned

the procedures for c losing the loan. I{owever,  pet i t ioners decided not to close

the loan. As of che date of said let ter,  nei . ther pet i t ioners nor the Bank had

knowledge t,hat the mortgage had been recorded.

4. When the Bank was subsequently informed that. the mortgage had been

recorded, said Bank, on March 30, 1984, executed a Discharge of Mortgage whlch

was recorded at the Off lce of the Schenectady County Clerk on Apri l  7,  1984.

5. Pursuant to the provislons of sectton 263 of the Tax Law, pet i t ioners'

on June 14, 1984, subnlt ted a duly ver i f led appl icat ion for refund of mortgage

recordlng tax in the amount of $675.00. The said appl lcat lon for refund of

mortgage recordlng tax was denied by the Mortgage and Real Estate Transfer Tax

Unit  by l -et ter dated July l l ,  f984. Pet i . t loners contend that the Schenectady

County Clerk erred in recording the mortgage. In support  of  thei .r  sald content ion,
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peti.ti.oners claim that the Schenectady County Clerk did not properly examine

the mortgage when i t  was presented for recording and lmproperly permit ted

pet i t ioners a mortgage recording tax deduct ion pursuant to sect ion 253(2) (a)

of the Tax Law for property prlncipally improved by a one or two fanily resldence

or dwel l ing when, in fact,  the property \^ras commercial  property improved by an

apartment bui lding. I t  is pet i t ionersr posi t ion that the provisions of 2O NYCRR

403.1(c ) ,  wh ich  requ i re  tha t ,  fo r  purposes  o f  c la i rn ing  the  a fo resa id  deduct ion ,

there be suburit,ted either in the mortgage instrument or by separate affldavit a

statement that the real property covered by the nortgage is or will be irnproved by

a one or two faur i ly residence or dwel l ing, imposed a duty upon the recording off icer

to ascertain whether or not the property qual l f led for this deduct ion and, had the

recording off icer performed said duty, the mortgage would not have been erro-

neously recorded.

6. I t  is the Audit  Dl.v is ionrs posit ion that the recording off icer was not

in error in determining that the mortgage was subject to the mortgage recording

tax, even though pet i t ioners should not have been permit ted the deduct ion for

property improved by a one or two fanily resldence or dwelling.

CONCLUSIONS OF LAI,J

A. That the instrument recorded on Januaxy 25, 1984 was a col lateral

securi ty mort,gage which clear ly fal ls wlthln the def ini t ion of the term "mortgagert

as def lned in sect lon 250 of the Tax Law.

B. That when an instrument in proper form is presented to a county clerk

or register along with the proper fees and/or taxes, the clerk or register is

required to record the said instrument lReal Property Law $291].  Sect ion 258

of the Tax Law prohlbl ts the county clerk or register from recording a mortgage

unless the taxes imposed by Art ic le 11 of the Tax Law have been paid.
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C. That sect lon 263 of the Tax Law provides, ln pert inent p€rrt :

"Whenever a duly ver i f led appl lcat lon for a refund of mortgage
taxes ,  e r roneous ly  co l lec ted  by  a  record ing  o f f i cer '  . . . l s  made to
the tax comrnission l t  shal l  be the duty of such commission to deter-
nine the amount that has been so col lected and, after audit  thereof
by the comptrol ler,  shal l  make an order direct lng such recorcl lng
o f f i cer  to  re fund the  amount  so  de termined. . . " .

D. That the authori ty of the State Tax Commission to order t .he refund of

mortgage recording tax ls based upon a determinat ion that a recorcl ing off lcer

erroneously col lected mortgage tax. A provision that tax paid "through lnadver-

tence or otherwise upon the recording of a mortgage which shal l  have been

discharged wlthout any advancement having been made or secured sherll be deemed

to  have been er roneous ly  co l lec ted . . . t '  was  added to  the  s ta tu te  a t  l ssue by

L.  1915 c .  447 bu t  subsequent ly  de le ted  by  L .  1916 c .  336 as  no ted  in  Mat te r  o f

Commonwealth Land Title Insurance Company, State Tax Commission, jlanuary 2,

1 9 8 0 .

E. That pet i . t ionerst content, ions that the mortgage r{as mlstakenly recorded

since no final agreement had been reached with the Bank and that, had the

recording off icer properly ascertal ,ned whether or not pet i t loners \Jere ent i t led

to a tax deduct lon authorized by sect lon 253(2) (a),  the mortgage vrould not have

been erroneously recorded, are i rrelevant in deterrninlng whether the recording

off icer erroneously col lected the mortgage recording tax. The mor:tgage herein

contained the statement "Your property is or wi l l  be improved pr lnclpal ly by a

one or two family dwel l ing" which sat isf l -es the requirement of.  20 NYCRR 403.1(c)

and no further duty ls lmposed upon the recording off l -cer '  by statute or

regulat ion, to make further lnqulry.  Even had the recording off icer required

addit ional proof that the mortgage qual i f ied for the said deduct ion and even i f

he had determined that pet i t ioners were not ent, i t led to the deduct ion, the

result, would have been the paynent of a greater amount of mortgage reeordlng
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tax. In this case, the recording off icer was presented with a mortgage ln

proper form for recording and, based upon the aforesaid statement contained

in the Dortgage, htas presented with the proper amount of mortgage recordlng

tax. Therefore, he did not erroneously col lect the mortgage recordlng tax

which pet i t loners seek to have refunded under the provislons of sect lon 263

of the Tax Law.

F.  That  the  pe t i t ion

of mortgage recording tax

DATED: Albany, New York

, i ' , ! ,  031986

of Frank SaTTuzzo and Carole SalLuzzo for a refund

ls  den led .

STATE TAX COMMISSION

PRESIDENT


