
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Craig H. & Mary Jo R. Norman

to Review a Determinat ion under Ar t ic le  l1  of  the
Tax Law wl th Reference to a Mortgage Recorded on
Oc tobe r  30 ,  1984 .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Doris E. Stelnhardt,  being duly sworn, deposes and says that he/she is an
employee of the State Tax Courmission, that he/she is over 18 years of age, and
that on the l8th day of February, 1986, he/she served the withln not lce of
Decision by cert i f ied mai l  upon Craig H. & Mary Jo R. Norman, the pet i t ioners
in the within proceedinB, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Craig H. & Mary Jo R. Norman
17 Meadow Lane
Albany, New York 12208

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me thl-s
18 th  day  o f  Feb rua ry ,  1986 .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address

to admi ter  oaths
sec t l on  174
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February 18, 1986

Craig H. & Mary Jo R. Norman
17 Meadow Lane
Albany, New York 12208

Dear Mr. & Mrs. Norman:

Please take not lce of the Deci-sion of the State Tax Comrnisslon enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 25L of the Tax Law, a proceeding ln court  to revier i l  an
adverse declsion by the Stat,e Tax Comrnission may be inst i tuted only under
Art ic le 78 of the Clvi l  Pract ice Law and Rules, and must be commenced in the
Suprene Court  of  the State of New York, Albany County, wlthin 4 nonths fron the
date of thl"s not i -ce.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decislon may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t lgat ion Unit
Bui ldlng /19, State Campus
Albany, New York L2227
Phone #  (518)  457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f
:

CRAIG H. NORMAN AND MARY JO R. NORMAN

to  Rev iew  a  De te rm ina t i on  unde r  A r t i c l e  11
of  the Tax Law wi th Reference to a Mortgage :
Reco rded  on  Oc tobe r  30 ,  f 984 .

:

DECISION

Pet i t , ioners,  Craig H.  Norman and Mary Jo R.  Norman'  17 Meadow Lane,

Albany,  New York 12208,  f i led a pet i t lon to rev iew a determinat ion under

Art ic le  11 of  the Tax Law wi th reference to a mortgage recorded on October 30,

1 9 8 4  ( F i 1 e  N o .  5 8 1 8 6 ) .

A formal  hear i -ng was held before Br ian L.  Fr iednan,  Hear ing Of f lcer '  a t

t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Bu l l d l ng  l l 9 ,  S ta te  O f f i ce  Campus ,

A l b a n y ,  N e w  Y o r k ,  o n  O c t o b e r  B ,  1 9 8 5  a t  9 : 1 5  A . M . ,  w i t h  a l l  b r l e f s  t o  b e

subml t t ed  by  December  18 ,  1985 .  Pe t i t l one rs  appea red  p ro  se .  The  Aud i t

D i v i s i on  appea red  by  John  P .  Dugan ,  Esq .  (Thomas  Sacca ,  Esq . ,  o f  counse l ) .

ISSUES

I.  Whether  pet i t ioners are ent i t led to a refund of  mortgage recording tax

paid upon a mortgage made to the State of  New York Mortgage Agency.

I I .  Whether  pet , i t ioners may proper ly  pet i t ion the St ,ate Tax Conmission for

a refund of  recording fees paid to the Albany County Clerk at  the t ime of

reco rda t i on  o f  t he i r  mor tgage .

I I I .  Whether  pet i t ioners have standing to pet i t ion the State Tax Commission

for  refund of  mortgage recording tax pald by a c lass of  persons who have a lso

paid the tax,  inposi t ion of  which pet i t ioners contend is  i l legal  and unconst i tu-

t l ona l .
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FINDINGS OF FACT

1. In late 1983, Craig H. Norman and Mary Jo R. Norman (hereinafter

"pet i t ioners"),  obtained a mortgage commitment from the St,ate of New York

Mortgage Agency (hereinafter "SONYI,IA'|) whereby SONYMA agreed to loan petitioners

the  sum o f  $73,000.00  a t  a  ra te  o f  9 .75  percent  fo r  th i r ty  years  in  re tu rn  fo r

the execut ion and del ivery by pet i t ioners of a purchase money nortgage in the

principal amount of $73,000.00 which said mortgage covered certain real property

knom as 17 Meadow Lane in the County of Albany, State of New York.

2.  The execut ion and del ivery of  sa id mortgage d id not  occur ,  however,

unt i l  October 30,  L984,  at  whlch t ime i - t  r /as presented for  recording at  the

Off ice of  the Albany County C1erk.  The Albany County Clerk advised pet i t ioners

that  the mortgage could not  be recorded wi thout  payment  of  the mortgage recording

tax  and  a  f ee  fo r  t he  reco rd ing  o f  t he  mor tgage .  Pe t i t i one rs ,  t he re fo re ,  pa id ,

under protest ,  a  mortgage recording tax in  the amount  ot  $522.50 and a recording

fee in  the amount  of  $38.00,  both of  which pet i t loners now seek to have refunded.

The  bas i s  f o r  pe t i t i one rs r  re fund  pe t i t i on  i s  t he i r  con ten t i on  t ha t ,  a t  t he  t ime

of  receipt  of  thei r  mortgage conmitment ,  sect ion 2412 of  the Publ ic  Author i t les

Law exempted SONYMA mortgages f rom the i .mposi t ion of  mortgage recording tax and

transfer  fees,  and that  between that  t ime and the t ime of  the execut i .on,  del lvery

and recordat ion of  the mortgage,  the aforesaid statute was amended to repeal  th is

exempt ion.  Pet i t ioners contend that  sect ion 24L2 of  the Publ ic  Author i t ies Law'

as amended,  as appl ied to pet i t ioners is  unconst i . tu t ional  by reason of  the fact

t ha t  i t  v i o l a tes  A r t i c l e  I ,  Sec t i on  10  o f  t he  Cons t i t u t l on  o f  t he  Un i ted  S ta tes

wh lch  p roh ib l t s  t he  impa i rmen t ,  by  t he  S ta tes ,  o f  t he  f r eedom o f  con t rac t .  I t  i s

pe t i t i one rs r  pos i t i on  t ha t  t he i r  con t rac t  en te red  i n to  w i t h  SONYMA was ,  t he re fo re ,
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unconst i tut ional ly impai.red by the subsequent amendment of sect lon 24L2 of.  the

Publ ic Authori t ies Law.

3 .  Pet i t ioners  seek  to  represent  a l l  o ther  persons  who have been s imi la r ly

subjected to the payment of mortgage recording t ,ax and f i l ing fees as the

result  of  sect iort  24lZ of the Publ ic Authori t ies Law, as anended.

CONCLUSIONS OF LAW

A.  That  p r io r  to  Ju ly  10 ,  1984,  sec t ion  2412 o f  the  Pub l ic  Author i t ies

Law provided as fol lows:

"The property  of  the agency and i ts  income and operat ions shal I  be

exempt f rom taxat ion or  assessments of  every k ind and nature,  other
than assessments for  local  improvements;  nor  sha11 the agency be
required to pay any recordlng fee or  t ransfer  tax of  any k ind on

account  of  inst ruments recorded by i t  or  on i ts  behal f . "

B.  That  Ar t ic le  11 of  the Tax Law imposes taxes on the recording of

mortgages of  real  property  measured by the pr inc lpal  debt  or  obl igat ion secured

by such mortgage.  Sect ion 252 of  such ar t ic le ,  appl icable to exempt ions f rom

the  mor tgage  reco rd ing  tax r  p rov ides  tha t :

" [N ]o  mor tgage  o f  r ea l  p rope r t y  s i t ua ted  w l th in  t h i s  s ta te  sha l l  be

exempt,  and no person or  corporat ions owning any debt  or  obl igat ion

secured by mortgage of  real  property  s i tuated wi th in th i -s  s tate shal l

be exempt,  f rom the taxes imposed by th is  ar t ic le  by reason of

any th ing  con ta ined  i n  any  o the r  s ta tu te . . . " .

C.  That  sect ion 242I  of  the Publ ic  Author i t ies Law provides,  in  per t inent

p a r t ,  a s  f o l l o w s :

" Insofar  as the provis ions of  th is  t i t le  are inconsistent  wi th the

provis lons of  any other  law,  general ,  specia l  or  local ,  the provis ions

o f  t h i s  t i t l e  sha l l  be  con t ro l l i ng . "

D.  That ,  for  the per iod pr i .or  to  July  10,  L984,  an apparent  inconslstency

existed between the provis ions of  the Tax Law and that  of  the Publ ic  Author i t ies

Law which created SONYMA (Matter  of  Barry M. Gray and Rebecca Ful ler  Gray '

S ta te  Tax  Commiss ion ,  December  13 ,  1985 ) .
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E .  Tha t ,  e f f ec t i ve  Ju l y  10 ,  1984 ,  t h i s  i ncons i s tency  was  reso l ved  by

Chapter  353 of  the Laws of  i984 which amended sect ion 2412 of  the Publ ic

Author i t ies Law by designat ing the ex is t ing text  as subdiv is ion I  and by

inser t ing "and the tax imposed by ar t ic le  e leven of  the tax law" so that

sec t i on  24L2 ( I )  o f  t he  Pub l i c  Au tho r i t i es  Law reads  as  f o l l ows :

"The property  of  the agency and i ts  income and operat ions shal1
be exempt f rom taxat ion or  assessments of  every k ind and nature '
o ther  than assessments for  local  improvements and the tax inposed by

ar t ic le  e leven of  the tax law;  nor  shal1 the agency be requi red to
pay any recording fee or  t ransfer  tax of  any k ind on account  of

i ns t rumen ts  reco rded  by  i t  o r  on  i t s  beha l f . "

F.  That  sect ion 257 of  the Tax Law requires payment  of  the mortgage

recording tax at  the t ime of  the recording of  the mortgage by provid ing '  in

pe r t i nen t  pa r t ,  as  f o l l ows :

"The t ,axes imposed by th is  ar t ic le  shal l  be payable on the

recording of  each mortgage of  real  property  subject  to  taxes there-

under.  Such taxes sha1l  be paid to the recording of f icer  of  any

coun ty  i n  wh i ch  the  rea l  p rope r t y  o r  any  pa r t  t he reo f  i s  s i t ua ted . r '

The mortgage was presented to the Albany County Clerk for  recording on

October 30,  1984 which ls  af ter  the ef fect ive date of  the amendment to

sect ion 2412 of  the Publ ic  Author i t ies Law which speci f ica l ly  removed the

mortgage recording tax imposed by Ar t ic le  11 of  the Tax Law f rom the category

of  exempt ions f rorn taxes and assessments granted to SONYMA. Pet i t ioners were '

therefore r  proper ly  assessed mortgage recording tax by the Albany County Clerk

upon thei r  presentat lon of  thel r  mortgage for  recording.

G.  That  the laws of  New York State are presumed to be const i tu t ional ly

val ld  at  the adminls t rat ive level  of  the State Tax Commission.

H .  Tha t  t he  S ta te  Tax  Commiss ion  has  no  j u r i sd i c t i on  t o  l ssue  o r  deny  a

refund of  recording fees pald to the Albany County Clerk.  In  order  to at tempt

to recover  such fees,  pet i t ioners must  commence a cause of  act ion against  the
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Albany County Treasurer pursuant to the provisions of sect lon 427 of Art ic le 12

of the Real Property Law.

I .  That Chapter IV of Ti t le 20 of.  NYCRR sets forth the procedural  regula-

t ions appl icable to proceedings before the State Tax Courmission. Since pet i-

t ioners presented no proof that pet i t ions had been f i led by other persons

s in i la r l y  s i tua ted  as  requ i red  by  20  NYCRR 601.3  and a lso  presented  no  proo f

of their  authoriry to represent such persons pursuant to the provisions of 20

NYCRR 60L2,  pe t l t ioners  a re  w i thout  au thor i ty  to  represent  o ther  taxpayers .

J.  That the pet i t ion of Craig H. Norman and Mary Jo R. Norman for a

refund of mortgage recording tax

DATED: Albany, New York

r a
t -  i -  l ,  ; '
I q L

i s  den led .

STATE TAX COMMISSION

PRESIDENT

SSIONER


