
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Hernan I .  Kraus
andlor 236-I  Development Associates

for Review of a Determinat. ion under Art ic le 11
the Tax law with Reference to an Indenture of
Mortgage and Deed of Trust Recorded on January
1982.

AFFIDAVIT OF MAIIING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of JuIy,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Herman f .  Kraus, and/or 236-l  Development Associates, the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Herman I .  Kraus
and/or 236-L Development Associates
445 Park Avenue
New York, NY 70022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

o f

8 ,

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6 th  day  o f  Ju ly ,  1984.

Lhat the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authori
pursuant



STATE OF NEI' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Herman I. Kraus
andlor 236-1 Development Associates

for Review of a Determination under Art icle 11
the Tax law with Reference to an fndenture of
Mortgage and Deed of Trust Recorded on January
L982 .

AFFIDAVIT OF MAITING

of

8 ,

State of New York ]
S S .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
6th day of JuIy,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon David M. Goldberg, the representat ive of the pet i t ioner in the within
pt 'oceeding, bV enclosing a true copy thereof in a securely sealed postpaid
vJrapper  addressed as  fo l lows:

David M. Goldberg
Olnick, Boxer,  Blunberg, Lane & Troy
909 Third Avenue
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before rne this
6 th  day  o f  Ju ly ,  1984.

to adm er  oa th
to Tax bw sect ion 774



STATE OF MW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Herman f. Kraus
and/or 236-l Development Associates

for Review of a Determination under Art icle 11
the Tax Law with Reference to an Indenture of
Mortgage and Deed of Trust Recorded on January
7982.

AFTIDAVIT OF MAIIING

State of New York l
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of Ju1y, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon W. Bernard Richland, the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

W. Bernard Richland
Corporat ion CounseL ,
City of New York
Municipal  Bui lding
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the SLate of New York.

That deponent. further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6th day of July,  7984.

r1 n]-s

o f

8 ,

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Herman I. Kraus
and/or 236-l Development Associates

for Review of a Determination under Art icle 11
the Tax Law with Reference to an Indenture of
Mortgage and Deed of Trust Recorded on January
1.982.

AFFIDAVIT OF }{AIIING

Stat.e of New York i
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of July,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon George Faeth, the representat ive of the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

George Faeth-Comrnissioner
City Register-New York County
31 Chambers  St .
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Posta1
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn t,o before me this
6th day of July,  7984.

o f

8 ,

roa
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Herman I .  Kraus
andlor 236-7 Development Associates

for Review of a Determinat ion under Art ic le 11
the Tax Law with Reference to an Indenture of
Mortgage and Deed of Trust Recorded on January
7982.

AT'FIDAVIT OF MAITING

State of New York ]
S S .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of July,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Arthur Maxwel l ,  the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Arthur Maxwell
Mortgage & Real Estate Transfer Tax Unit
Room 403, Bui lding /19
St.ate Campus
A1bany, NY 12227

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn t .o before me this
6 th  day  o f  Ju Iy ,  1984.

o f

8 ,

ter oathd
sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 6, 7984

Herman I. Kraus
and/or 236-I Development Associates
445 Park Avenue
New York, NY 7A022

Dear Mr.  Kraus:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 279-a of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenaed in the
Supreme Court of the State of New York, Albany County, within 90 days from the
date  o f  th is  no t ice .

fnquir ies concerning the conputat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Petit ioner' s Representative
David M. Goldberg
O1nick, Boxer, B1umberg, lane & Troy
909 Third Avenue
New York, NY 10022

AND
W. Bernard Richland
Corporation Counsel
City of New York
Municipal Building
New York, NY 10007
Taxing Bureaut s Representative

Very truly yours,

STATE TAX COMMISSION

George Faeth-Cimnissioner
City Register-New York County
31 Chambers St.
New York, NY 10007

AND
Arthur Maxwell
Mortgage & Real Estate Transfer

Tax Unit
Room 403, Building /19
State Campus
Albany, NY 72227



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

HERMAN KMUS
and/or 236-L DEVELOPMENT ASSOCIATES

for  Review of  a Determinat ion under Ar t ic le  11
of the Tax Law with Reference to an Indenture
of  Mortgage and Deed of  Trust  Recorded on
Janua ry  8 ,  1982 .

DECISION

Peti t ioner,  Herman Kraus and/or 236-l  Development Associates'  445 Park

Avenue, New York, New York IOO22, f i led a pet i t ion for review of a determinat ion

under Art ic le 11 of the Tax Law with reference to an indenture of mortgage and

deed of t rust recorded on January 8, 1982 (Fi le No. 40362).

A fornal hearing was held before Dennis M. Gal l lher,  Hearing Off icer '  at

the off ices of the State 1"r1 f ,emmission, Two World Trade Center,  New York, New

York on June 17, 1983 at 9235 A.M., with al l  br iefs to be submitted by Septenber 23,

f983. Pet i t ioner appeared by Olnick, Boxer,  Blumbergr Lane & Troy, Esqs.

(KevLn L. Snith and David M. Goldberg, Esqs.,  of  counsel) .  The Audit  Divis lon

appeared by John P. Dugan, Esq. (Deborah Dwyer, Esg.,  of  counsel) .  The City of

New York  appeared by  Freder ick  A .  O.  Schwarz ,  J r . ,  Esq. ,  (Arno ld  Fox '  Esq. '  o f

counse l ) .

ISSUE

Whether an executory contract  for  the sale of  real  property  is  taxable

under Ar t ic le  11 of  the Tax Law based on the fu l l  purchase pr lce rec l ted

therein as of  the date of  execut ion of  the contract ,  or  whether  deduct ions may

be  a l l owed  fo r  a  l a te r t t j . n i t i a l  pu rchase  p r i ce  paymen t r t  o f  $2 ,330 '000 ,  and  fo r

the  ba lance  o f  $4 ,408 ,196 .81  due  on  a  p r i o r  mor tgage  on  the  p rope r t y .



-2 -

FINDINGS OF FACT

1. On January 26, L982, Herman I .  Kraus, as trustee under a January 26'

1982 trust agreement made by 236-l  Development Associates (a partnership),

sel ler,  entered into a contract for deed with Hernan I .  Kraus, individual ly,

purchaser,  with respect to certain premises and assets relat ing thereto located

in Brooklyn, New York. Page one of the contract for deed ("the contract")

indicated that as of the January 26, 1982 contract date, the partnership was

the owner of the subject premisesr that consents had been obtained from the

partners authorizing the llquldation of the partnership and the acquisition of

i ts assets by the sel ler (Herman Kraus as Trustee),  and that the sel ler expected

to acquire t i t le to the subjeet preml-ses from the partnership on or before the

possession daLe as such was def ined in the contract.

2 .  The cont rac t  rec i ted ,  a t  c lause I .4 ,  a  purchase pr ice  o f  $13 1755,000.00 '

payable as fol lows:

"1 .4 -1  $2r330r000 ( the  " In i t ia l  Purchase Pr ice  Payment " )
on the Possesslon Date by Purchaser del iver ing to Sel ler '
as Purchaser ln Purchaserrs sole and absolute discret ion
determines, ei ther of the fol lowing:

* * *

L .4 -2  $ I I ,425,000 a f te r  the  Possess lon  pa te  payab le  as
hereaf te r  p rov ided ln  th is  cont rac t . . . t ' . '

The contract def ined possession date, at  c lause 1.8 as fol lows:

"1.8 Ini t ia l  Purchase Price Payment on Possession Date. I f
the l  aser
on the Contract Date'  the Ini t ia l  Purchase Price PaSrment
sha1l be made by Purchaser on (a) the date designated by

I'  
The init ial purchase prlce payment was made by the purchaser in the
fo rn  o f  a  no te  i n  t he  amoun t  o f  $213301000 .00  (p1us  i n te res t  a t
14.8757.)  secured by purehaserts  assets and by a le t ter  of  credl t  f ron
Ci t ibank,  N.A.  ThLs was one of  two acceptable a l ternat ive means of
uraking the init ial purchase price payment as set forth under the
terms of  the contract .
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Purchaser in a not ice to Sel ler,  which date'  unless Sel ler
in wri t ing consents to less not ice, shal l  be at least seven
days from the giving of such notice and in no event shall
be later than six months from the Contract Date ( the

"Outside Datefr)  or (b),  i f  Purchaser does not designate a
date in accordance with this sect ion 1.8, on the Outside
Date ( the date for the making of the Ini t ia l  Purchase Price
Payment as determined pursuant to this sect ion 1.8 being
ca l led  in  th is  cont rac t  the  r rPossess ion  Date t ' * ) . "

rr* If the Initial Purchase Price Payment is made by Purchaser
on the Contract Date, the Possession Date wi l l  be the
Contract Date, not ice of the Possession Date shal l  not be
gl-ven and al l  references in this contract to the Possession
Date (other than the references in this footnote) sha1l be
deemed to be references to the Contract Date.t t

3.  On January 28, 1982, the r ights of the purchaser (Herman Kraus,

individually) under the contract were assigned by the purchaser to Development

Assoc la tes ,  a  l lm i ted  par tnersh ip .

4. On January 28, 1982, by wri t ten not ice, the asslgnee-purchaser designated

and the sel ler consented to January 28, L982 as the date for the purchaser 's

payment of the $213301000.00 ini t ia l  purchase pr ice amount.  On the same date

th is  amount  was pa id  by  the  purchaser fs  de l i very  o f  i t s  no te  fo r  $2 '3301000.00

(plus interest)  to the trustee-sel ler,  and the purchaser took possession of the

premises simultaneously wlth the del ivery of i ts note.

5. As of the January 26, L982 date of execut ion of the contract,  the

premises were subject to a consol idated f i rst  mortgage held by the City of New

York (r ' the City Mortgage").  This consol idated mortgage had an unpald pr incipal

ba lance,  as  o f  January  28 ,  1982,  o f  $4r808r f96 .81 .  A l1  nor tgage record ing  tax

due in connection with this consolidated city mortgage had previously been paid

i n  f u l l .  C l a u s e s  1 . 4 ,  1 . 5 - 1 ,  1 . 1 1 - 1  a n d  2 . 9  o f  t h e  c o n t r a c t ,  t a k e n  t o g e t h e r ,

spec i f ied  in  re leveut  par t  tha t  the  purchase pr ice  ($13,755,000.00)  was inc lus ive
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of the City mortBaBe, that the sel ler was

ness under the City mortgage and that the

the purchaser free of the City mortgage.

(and is) obligated to pay the indebted-

sel ler  ls  to  convey the prenises to

6. Closing of t i t le on the subject premises under the terms of the

contract is to occur approximately thir ty-f lve years from the January 26, 1982

cont rac t  da te .

7. On January 29, L982, a memorandum of executory contract was recorded

with the City Register,  Klngs Count lr  New York, and Development Associates, as

purchaser,  paid a mortgage recording tax of $99r 252.00. This cax was computed

u p o n  t h e  n e t  a m o u n t  o f  $ 6 , 6 1 6 , 8 0 3 . 1 9  ( $ 1 3 , 7 5 5 , 0 0 0 . 0 0  l e s s  t h e  l n i t i a l  p a y n e n t

o f  $ 2 , 2 3 0 , 0 0 0 . 0 0 ,  l e s s  t h e  C i t y  m o r t g a g e  o f  $ 4 , 8 0 8 , f 9 6 . 8 1 ) .

8. By a let ter dated Yiarch 22, 1982, the Audit  Divis ion advised pet i t ioners,

after reviewing the contract for deed, that the mortgage recordLng tax should

have been computed upon the  en t i re  $13r755r000.00  pr i . ce  rec i ted  in  the  cont rac t

w l th  no  reduc t ion  fo r  the  in i r ia l  $2 ,230,000.00  paynent  o r  the  $4 ,808 '196.81

City mortgage, and thus addit ional tax in the amount of $107 '073.00'  pl-us

penalty pursuant to sect iot  258 of the Tax Law, $ras asserted as due. The Audit

Divj-s ion bases i ts posl t ion on the fact that at  the date of execut ion of the

cont rac t  the  en t i re  $13,755r000.00  sa les  pr lce  was unpa ld  and,  fu r ther ,  tha t

the City mortgage should not be excluded from the tax base because "the vendee

does not assume the unpaid balance of the consol idated mortgage."

9. Pet i t ioner asserts,  by contrast,  that the proper amount of mortgage

recording tax nas paid. Pet i t ioner naintains that s lnce the purchaser was not

en t l t led  to  possess ion  o f  the  premi -ses  un t i l  payment  o f  the  $2 ,330,000.00

initial purchase price pa)ment such amount was properly excluded from the tax

base. Furthermore, petitioner asserts that the unpaid balance on the City



mortgage was,  a l though to be

under the contract ,  and thus

tax,  as paid,  was computed.

- ) -

paid by the sel ler ,  inc luded in the purchase pr ice

was properly excluded from the base upon which the

CONCLUSIONS OF LAW

A. That sect ions 253 and 253-a of the Tax Law impose a recording tax, at

specif ied rates, upon mortgages recorded on or after eertain dates. This tax

is measured by ". . .each one hundred dol lars and each remalning major fract ion

thereof of pr incipal debt or obl igat ion which is,  or under any cont ingency nay

be secured at the date of the execut ion thereof or at  any t ime thereafter by a

mor tgage on  rea l  p roper ty . . . " .  I t  i s  no t  d ispu ted  tha t  the  ins tan t  con t rac t

for deed is subject to the imposit ion of mortgage recording tax, Pursuant to

sect ion 250 of the Tax Law, which provides as fol lows:

"Executory contracts for the sale of real  property under
which the vendee has or is ent i t led to possession shal l  be
deemed to be mortgages for purposes of this art ic le [Art ic le
111 and shall be taxable at the amount unpaid on such
cont rac ts . ' r  (emphas is  added)  .

B. That under the terms of the contract for deed, the purchaser did not

have and was not entitled to possession of the premlses until payment of the

$2r330r000.00  in i t ia l  purchase pr ice  amount .  Tax  Law sec t lons  253 and 253-a

impose the tax upon the amount of debt secured by a mortgage at the time of

execut ion. I lere, the contract for deed is deemed to be the mortgage pursuant

to  Tax  Law sec t ion  250.  However ,  to  impose the  tax  upon the  $13r7551000.00

contract pr ice ignores the fact that the purchaser was not ent i t led to possession

under  the  cont rac t  un t i l  payment  o f  the  $2 ,330,000.00 .  The d i f fe rence be tween

these two amounts ($11r 425,000.00) was the amount payable after the purchaser

became ent i t led  to  possess ion  (see F ind ing  o f  Faet  "2"1  cont rac t  c lause I .4 -2>.

Without possession, or ent i t lement to possession, the contract would not be
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subject to the tax (Rea1 Property Law secEion 294.2).  AccordLngly,  the tax

should not be lmposed upon a basis which includes the $2,330,000.00 ini t ia l

purchase price payment, inasmuch as this amount had to be paid prior to the

maturat ion of purchaserfs ent i t lement to possession Isee Matter of Sunrlse Plaza

Associates, State Tax Comm. ,  l {ay 27, L98\ cf .  Matter of  Downtown A. Club v.

S ta te  Tax  Comrn. ,  280 App.  D iv .  363 (Th i rd  Depr t . ,  1952>;  Mi l le r ,  Hack lng  a  Path

Through the New York State Mortgage Tax Jungle, 43 Alb. L.  Rev. 37'  62-63

(1e78)  I  .

C. That the terms of the contract for deed required the sel ler and not

the purchaser to pay the pr incipal and interest on the City mortgage and to

transfer t i t le to the premises free of such indebtedness at the t i rne of c losing.

The City mortgage, with i ts l ien, was not ext inguished upon execut ion of the

contract for deed but remained an obl igat ion of the sel ler.  The purchaser was

not a party to the City mortgage nor did the purchaser assume the responsibi l i ty

for i ts pa)ment.  A separate obl igat ion was created under the contract between

the seller and the purchaser, which debt was different from that of the seller

to the City of New York. In short ,  t r i lo di f ferent relat ionships and obl igat ions

existed. Accordingly,  the mortgage recording tax base should have i-ncluded

th is  $4 ,808,196.81  por t ion  o f  the  cont rac t  p r ice ,  and mor tgage record ing  tax

remains due on this amount (see Matter of l{il l iaur Langfan, State Tax Conrm. '

M a y  l ,  1 9 8 1 ) .

D. That the pet i t ion of Herman Kraus and/or 236-I  Development Assoclates

is granted in part  and denl-ed in part ,  with addit lonal mortgage recordlng tax

due on  the  $4r808 '196.81  lndebtedness  as  descr ibed in  Conc lus lon  o f  Law' rC" ,



- l -  .  .

but with no mortgage recording tax due on the $2r330,000.00 ini t ia l  purchase

price paynent as descr ibed in Concluslon of Law rrB' f .

DATED: Albany, New York STATE TAX COMMISSION

JUr_ 0 6 1984
PRESIDENT

,N\M


