
STATE OF

STATE TAX

NEW YORK

COMMISSION

In  the Mat ter  of  the Pet i t lon
o f

Klngs Plaza Homes Co.

for  Redetern inat ion of  a Def ic lency or  Revis ion
of a Deternination or Refund of Mortgage Recording
Tax under Article 11 of the Tax Law for a l lortgage
Reco rded  on  March  lB ,  1983 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connle A. Hagelund, being duly sworn, deposes and says that she ls an
employee of the State Tax CornrnLssionr that she is over 18 years of agee and that
on the 13th day of December, 1985, she served the within not ice of Decislon by
cert i f ied nai l  upon Kings PLaza Homes Co.,  the pet i t loner in the wlthln
proceeding, by encloslng a true copy thereof in a securely sealed postPaid
wrapper addressed as fol- lows:

Kings PLaza Homes Co.
7801 18rh  Ave.
Brooklyn, NY

and by deposLt ing same enclosed in a postpald properly addressed rrrapper ln a
post offLce under the exclusive care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t loner .

before me this
o f  December ,  1985.

pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion I
o f

Kings PIaza Homes Co. :

for Redetermlnation of a Deficlency or Revlsion :
of a Determlnation or Refund of Mortgage Recording
Tax under Article 11 of the Tax Law for a i
Mortgage Recorded on March 18, 1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, being dul-y sworn, deposes and says that she is an
employee of the State Tax Conmission, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the within not ice of Declsion by
cert l f ied ural l  upon l^I l l l iaur M. Thonas, the representat lve of the pet i t ioner in
the wLthln proeeeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Willian M. Thomas
Thomas & Graham
36-17 30 th  Ave.
Long Island Clty,  NY 11103

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unl-ted States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the representat ive
of the pet i t ioner herein and that the address set forth on said wrapPer ls the
last known address of the representat ive of the pet i t ioner.

Sworn to
13th day

before me th is
o f  December ,  1985

Authorlz
pursuant

s te r  oa t
to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Kings Plaza Homes Co.  :

for  Redeterminat ion of  a Def ic iency or  Revis ion :
of a Determination or Refund of Mortgage Recording
Tax under Ar t ic le  11 of  the Tax Law for  a :
Mortgage Recorded on March 18,  1983.

and by deposit ing
post off ice under
Service withln the

That deponent
of the pet i t ioner
last known address

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connle A. Hagelund, being duly sworn, deposes and says that she ls an
employee of the State Tax Cornmission, that she ls over lB years of age, and that
on the 13th day of December, 1985, she served the withln not ice of Decision by
certified mail upon Financial- Federal Savings and Loan Association, the repre-
sentat ive of the petLt ioner in the within proceeding, by enclosing a true copy
thereof ln a securely sealed postpaid wrapper addressed as fol lows:

Financial Federal Savlngs and Loan Assoclation
42-25 Queens Blvd.
Long Island City,  NY

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
hereln and that the address set forth on said wrapPer is the

of the representat ive of the pet i t ioner.

before me thisSworn to
o f  D e c

Authorized to inister oaths
pursuant to Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Kings PLaza Homes Co.
AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  Revis ion :
of  a Determinat ion or  Refund of  Mortgage Recording
Tax under Ar t ic le  11 of  the Tax Law for  a :
Mortgage Recorded on March 18,  1983.

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, belng duly sworn, deposes and says that she is an
employee of the State Tax Commission, that she is over 18 years of age' and that
on the 13th day of December, 1985, she served the within not ice of Decision by
cert i f ied mai l  upon W. Bernard Richland, the representat lve of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

W. Bernard Richland
Corporat lon Counci l ,  City of New York
Municipal Building
New York, NY 10007

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the excLusive care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat lve
of the petit ioner herein and that the address set forth on sald wrapPer is the
last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me this
b e r r  l

thor iz l -n is ter  oaths
Dursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Kings PLaza Homes Co.  :

for  Redeterminat lon of  a Def ic iency or  Revls lon :
of a Determination or Refund of Mortgage Recording
Tax under Arti.cle 11 of the Tax Law for a :
Mortgage Recorded on March 18,  1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the withln notLce of Decision by
certLf ied mai l  upon Robert  Mensing, the representat ive of the pet i t loner in
the within proceeding, by enclosLng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert Mensing
Mortgage & Real Estate Transfer Tax Unit
Bui lding /19, Roorn 403, State Campus
Albany, NY L2227

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exelusive care and custody of the UnLted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat lve of the pet i t loner.

Sworn t o be fo re me this
be r r  l

ter oat
sec t ion



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion
o f

Kings PLaza Hones Co.
ATFIDAVIT OF MAILING

for Redeterminatj-on of a Deficiency or Revision :
of  a Determinat ion or Refund of Mortgage Recording
Tax under Article 11 of the Tax Law for a :
Mortgage Recorded on March 18, 1983.

State of New York :
s s .  :

County of Albany :

Connle A. Hagelund, being duly sworn, deposes and says that she ls an
employee of the State Tax Commission, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the wlthln not ice of Declsion by
cert i f ied mai l  upon f ,e,ml l lo F. Penta, the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r^trapper addressed as fol- lows:

Cani l lo F. Penta
Deputy City Register,  Kings County
Municipal Building, Room One East
Brooklyn, NY 11201

and by depositlng same enclosed ln a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withl-n the State of New York.

That deponent further says that the said addressee ls the representat ive
of the pet i t ioner hereln and that the address set forth on said wrapper is the
last known address of the representat ive of the pet l t ioner.

13rh ember, I

o ter  oat s

Sworn to before ure this

pursuant to Tax Law sect ion  174



S T A T E  O F  N E I 4 I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

December  13 ,  1985

Kings PLaza Homes Co.
7801  18 th  Ave .
Brooklyn,  NY

Gent lemen:

Please take not ice of  the Decls ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  25I  of  the Tax Law, a proceeding in  cour t  to  rev lew an

adverse decis ion by the State 1"rs f ,emmission may be inst i tu ted only under
Art ic le  78 of  the Civ l l  Pract ice Law and Rules,  and must  be commenced in the

Supreme Court  of  the State of  New York,  Albany County,  wl th in 4 nonths f rom the

da te  o f  t h l " s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance

w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept .  Taxat ion and Flnance
Law Bureau -  L i t igat ion Uni t
Bui ld ing i /9 ,  State Caupus
A lbany ,  New York  12227
Phone  #  (518 )  457 -2070

Very truly yours,

STATE TAX COMMISSION

ec:  Pet l . t loner rs  Representa t ive
Willlan M. Thomas AND l{. Bernard Richland
Thomas & Graham Corporat ion Counci l '  Cl ty of New York
36-17 30th Ave. Municlpal  Bui lding
Long Island City,  NY 11103 New York, NY f0007

AND AND
Financial Federal Savings & Loan Assoc. Robert, Mensing
42-25 Queens Blvd. Mortgage & Real Estate Transfer Tax Unit
Long Island City,  NY Bul lding / f9,  nn. 403'  State Campus

AND Albany, NY L2227
Taxing Bureau's Representat ive AND

Carnl l lo F. Penta
Deputy City Reglster '  Kings Co.
Mun i .c ipa l  B ldg . ,  Rm.  One East
Brook lyn ,  NY 1120I



STATE OF NEW YORK

STATE TAx COMMISSION

In the  Mat te r  o f  the  Pet i t lon

o f

KINGS PLAZA HO},IES CO.

Determinat i-on under Art ic le 11
Law with Reference to Mortgages
M a r c h  1 8 ,  L 9 8 3 .

DECISION

to Review a
of the Tax
Recorded on

Pet i t i one r ,  K ings  PLaza  Homes  Co . ,  7801  lS th  Avenue ,  B rook l yn ,  New York ,

f l led a pet i t ion to rev iew a determinat ion under Ar t ic le  11 of  the Tax Law wl th

re fe rence  to  mor tgages  reco rded  on  March  18 ,  1983  (F l1e  No .  53081 ) .

A forrnal  hear ing was held before Br lan L,  Fr iedman,  I lear ing Of f icer ,  a t

the of f i .ces of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,  New

York ,  on  June  25 ,  1985  a t  2245  P .M. ,  w i t h  a l l  b r i . e f s  t o  be  submi t t ed  by

Sep tember  26 ,  i 985 .  Pe t i t i one r  appea red  by  Thonas  &  Graham,  P .C .  (W i l l i an  M .

Thomas ,  Esq . ,  o f  counse l ) .  The  Aud l t  D i v i s i on  appea red  by  John  P .  Dugan ,  Esq .

(Thonas  Sacca ,  Esq . ,  o f  counse l ) .  The  C i t y  o f  New York  appea red  by  F rede r i ck

A .  O .  S c h w a r z ,  J r . ,  E s q .  ( G l e n n  N e w m a n ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether  the Register  of  the Ci ty  of  New York,  Kings Countyr  may proper ly

aggregat ,e ten mortgages,  execuLed on the same date by the same mortgagor to

the same mortgagee cover lng ten separate tax lo ts ,  for  purposes of  the

mortgage recording tax,  thereby subject ing said mortgages to a h lgher  tax rate.

FINDINGS OF FACT

1 .  On  Feb rua ry  3 ,  1983 ,  K ings  P laza  Homes  Co .  (he re ina f te r  I ' pe t i t i one r r r )

duly  executed and del ivered to F inancia l  Federal  Savings and Loan Associat lon

(hereinaf ter  I 'F inancla l  Federal" )  ten i .ndiv idual  real  estate mortgages cover ing



-2 -

ten separate but  cont iguous tax lo ts  on East  70th Street  in  the County of

Kings,  Ci . ty  and State of  New York.  Each of  the said mortgages was in the

pr inc ipal  amount  of  $105r000.00 and r ras to secure payment  of  a bui ld ing loan

mortgage note,  executed s imul taneously wi th each mortgage bet \ teen Pet i t ioner

and Financia l  Federal ,  ln  the pr inc ipal  sum of  $105,000.00 to be repaid on

January 1,  1984,  wi th in terest  computed at  the rate of  13.50 percent  per  annum.

Negot iat ions between pet l t ioner  and Financi .a l  Federal  to  obta in loans to

construct  houses on a l l  ten lo ts  were undertaken s imul taneously.  At  the t i rne

of  the del iver ing of  the mortgages,  there was a two-fami ly  house under construct ion

on each of  the said ten tax lo ts .  Pursuant  to an agreement  between pet i t ioner

and Financia l  Federal ,  the u l t imate purchaser of  each of  the ten lo ts ,  af ter

complet ion of  the construct ion of  a two-fami ly  house on the lo t  by Pet i t ioner ,  I tas

to assume the ex is t ing mortgage on said lo t  subject  to  a change in terms to

convert each mortgage to a residentlal purchase money mortgage. Eaeh of the

ten 1ots,  improved by a two-fami ly  house constructed by pet i tJ .oner '  was subsequent ly

sold to a separate purchaser wi th in a three or  four  month per iod,  each on a d i f ferent

d a t e .

2 .  On  March  18 ,  1983 ,  each  o f  t he  sa id  mor tgages  was  P resen ted  fo r

recording at  the of f ice of  the Ci . ty  Register ,  K ings County,  and mortgage recordl -ng

tax in  the amount  of  $1,550.00 was tendered to t ,he Register  for  each mortgage,  said

amount  having been computed at  the rate of  11 percent  of  the pr inc ipal  debt  or

ob l i ga t i on ,  t he  ra te  app l i cab l -e  t o  mor tgages  o f  l ess  t han  $500 '000 .00 .  The  Reg is te r

refused to record the mortgages unless a uor tgage recording tax of  $21362.50 was paid

for each mortgage. The Regist,er took the position that the ten mortgages must be

aggregated and,  therefore,  that  the nor tgage recordlng tax rate of  2 l  Percent  was
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appl lcable as the pr incipal debt or obl igat ion secured by the ten mortgages'  ln

the aggregate, exceeded $500,000.00. In accordance with the rul ing of the Register,

pet i t ioner paid, under protest,  a total  mortgage recording tax of $21362.50 to record

each rnor tgage fo r  a  to ta l  o f  $231625.00  fo r  the  ten  mor tgages.  Pet i f ioner  reques ts

a refund in the amount of $812.50 per mortgage for a total  refund clairned ln

the amount of $8,I25.00. Pet i t ioner contends that the mortgage recording tax

for each said mortgage should have been computed at the rate of LL percent of

the pr lncipal debt or obl igat ion thereby result l -ng in a mortgage recording tax

o f  $1 ,575.00  per  mor tgage,  less  an  exempt ion  o f  I  o f  1  percent  on  the  f i rs t

$10,000.00  o f  the  pr inc ipa l  debt  o r  ob l iga t ion  fo r  one or  two- fan i l y  dwe l l ings

whi.ch amount,s to $25.00 per mortgage, for a total  mortgage recording tax due of

$ I , 5 5 0 . 0 0  p e r  m o r t g a g e ,  o r  $ 1 5 , 5 0 0 . 0 0  f o r  a l l  t e n  m o r t g a g e s .

3. Pet i t , ioner maintains that.  the pr incipal amounts of the ten mortgages

should not have been aggregaCed since each mortgage secured a building loan

mortgage note on each of ten separate tax 1ots. In addit lon, pet i . t ioner

contends that the purpose of obtaining separate loans secured by separate

mortgages on each lot  was to facl l i tate transfer to the ul t inate purchaser,

since each lot  was sold by pet i t ioner on a di f ferent date and was sold subject

to pet i t ionerts mortgage on said lot .  The Audit  Divis ion of the Department of

Taxat ion and Finance agrees wlth pet i t ioner that,  under the facts of this case'

the mortgages should not have been aggregated for purposes of computing the

mortgage recording tax rate. The City of New York, however,  contends that

there was a unif ied, integrated plan for construct i -on of a ser ies of two-fani ly

houses on ten separate tax lots between one mortgagor and one mortgagee. The

City of New York further maintains that there was a single negotiation for all
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of  the notes and mortgages,  that  the terms of  a l l  o f  the mortgages are ident lca l

and that  there was,  in  ef fect ,  one uni f ied t ransact ion wi th a tota l  indebtedness

exceeding $500,000.00 and,  as such,  the ten mortgages \^rere proper ly  aggregated

and taxed at  a h igher  rate appl icable to mortgages secur ing a pr inc ipal  debt  or

o b l i g a t i o n  o f  $ 5 0 0 , 0 0 0 . 0 0  o r  m o r e .

CONCLUSIONS OF LAW

A. That  subdiv is ion 1 of  sect ion 253 of  the Tax Law provides,  in  par t ,

t h a t :

t ' [a ]  tax of  f i f ty  cents for  each one hundred dol lars and each remain ing
major  f ract , ion thereof  of  pr inc ipal  debt  or  obl igat ion which is '  or
under any cont ingency may be secured at  the date of  the execut ion
thereof  or  at  any t ime thereaf ter  by a mortgage on real  property
s i tuated wi th in the state recorded on or  af ter  the f i rs t  day of  Ju ly '
n ineteen hundred and s l ,x ,  is  hereby lmposed on each such mortgage. . . t t
(Enphas i s  added . )

B.  That  subdiv is ion t -a(a)  of  sect lon 253 of  the Tax Law imposes an

addi t ional  tax of  twenty- f ive cents on each $100.00 and each remain ing najor

f ract lon thereof  of  pr inc ipal  indebtedness,  wi th cer ta in except ions not  appl lcable

herein.  Subdiv is ion 2(a)  of  sect i .on 253 iurposes an addi- t ional  tax of  twenty- f ive

cents on each $100.00 and each remain ing major  f ract ion thereof  of  pr inc ipal

indebtedness t 'sav i .ng and except ing the f i rs t  ten thousand dol lars of  such

pr inc ipal  debt  or  obl igat ion in  any case in which the re lated mortgage is  of

real property principal-ly improved or to be improved by a one or two faully

res idence  o r  dwe l l i ng . "

C.  That  sectTon 253-a of  the Tax Law author izes any c i ty  in  New York

having a populat ion of  one mi l l ion or  more t ,o  adopt  loca1 laws imposing,  "wi th

respect  to  real  property  secur ing a pr inc lpal  debt  or  obl igat ion of  less than

f ive hundred thousand dol lars,  a tax of  f i f ty  cents,  wi th respect  to  one,  tk /o

or  three- farn i ly  houses,  ind lv idual  cooperat ive apartments and indiv idual
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resldent ial  condominlun units securlng a pr lnclpal debt or obl igat ion of f ive

hundred thousand dol lars or more, a tax of s ixty-two and one-half  cents, and

with respect to al l  other real property a tax of one dolIar and twenty-f ive

cents, for each one hundred dol lars and each remaining najor fract ion thereof

of pr i .ncipal debt or obl igat ion which ls or under any cont ingency may be

secured at the date of execut ion thereof,  or at  any t i .me thereafter,  by a

mor tgage on  such rea l  p roper ty . . . " .  Sec t ion  W46-1 .0  o f  T i t le  W o f  the  Adn in i -

strative Code of the City of New York adopts the language of section 253 and

imposes the tax authorized by sectLon 253-a.

D. That the language of both sect ion 253

W46-1.0 of the Administrat ive Code of the City

the Tax Law and section

New York expressly states

o f

o f

that the tax is imposed on "each such mortgage". There is no statutory provision

for aggregat ing mortgages because they apply to cont iguous lots,  are between

the same mortgagor and mortgagee or are presented for recording at the same

tlme. In the instant case, each of the ten mortgages were bui lding loan

mortgages to secure ten separate bui lding loans to pet i t ioner by Financial

Federalr  the proceeds of which were used by pet i t loner to construct a two-famlly

house on each of ten separate tax lots.  After eonstruct ion of each two-fani ly

houser pet i t loner sold the respect ive house and lot  to a purchaser who purchased

the property subject to pet. i t ionerrs exist ing mortgage, with an adjustment of terms

necessary to convert  the said mortgage to a resident ial  purchase money mortgage.

Pet i t ioner sold the ten lots to ten di f ferent purchasers on di f ferent dates coincidlng

with complet ion of the two-family house on each said lot .  There was, Eherefore, no

basi-s for the Register of the City of New York, Kings County, to aggregate the

ten mortgages and impose the mortgage recording tax at the higher rate appl icable
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to mortgages securing a pr incipal debt or obl i .gat lon of $500r000.00 or more

(Mat te r  o f  Che lsea-19th  St ree t  Assoc ia tes ,  S ta te  Tax  Cor rmiss ion ,  January  31 ,  1984) .

E. That even assuming, arguendo, that pet i t loner formulated a comprehensive

plan with Financial  Federal  to obtain funds for construct ion of houses on al l

ten lots and negot iated the terms for al l  ten loans at the same t ime, the

mortgage recordlng tax was, nonetheless, inproperly inposed and should have

been imposed on each mortgage at the rate of mortgages of less than $500,000.00'

Iess the appl icable exemption for one or two-fani ly dwel l ings set forth in

subdivis ion 2(a) of sect ion 253 of the Tax Law. rrThe part ies to the transact ion

here in controversy undoubtedly planned its execution in such a manner as to

ulni-mj-ze their mortgage recordi-ng tax liability. This they had the right to

do. "  (C i ta t ions  on i t ted . )  Mat te r  o f  F t f th  Ave.  Corp .  v .  Braga l i ,n i ,  4  A .D.2d

3 8 7  ,  3 9 3 .

F, That the petition of Kings PLaza Hones Co. is granted and the sum of

$8,125.00 is to be refunded together with such interest as may be lawful ly

owing.

DATED: Albany, New York STATE TAX COMMISSION

DEc 13 1985
PRESIDENT


