
STATE OF NEW YORK

STATE TAX COMMISS]ON

t ter of  the Pet i t ion
o f

Intrepid Museum Foundat ion, Inc. AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Mortgage Recording
Tax under Art ic le 11 of the Tax Law for a Mortgage
Recorded on  7178/82 .

State of New York ]
s s .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Intrepid Museum Foundat ion, Inc.,  the pet i t ioner in the within
proceed ing ,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Intrepid Museum Foundat ion, Inc.
299 Park  Ave.
New York .  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
20 th  day  o f  January ,  1984.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

r ized to administer oaths



STATE OF NEW YORK

STATB TAX COMMISSION

In the MaLter of the Pet i t ion
o f

Intrepid Museum Foundat ion, Inc.

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Mortgage Recording
Tax under Art ic le 11 of Lhe Tax Law for a Mortgage
R e c o r d e d  o n  I / I B / 8 2 .

AFFIDAVIT OF MAITING

State of New York ]
S S . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the St.ate Tax Commission, that.  he is over 18 years of age, and that on the
20th day of January, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Joseph G. Goward, the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Joseph G. Goward
Ste in ,  Dav ido f f ,  Ma l i to ,  KaLz  & Hutcher
100 East  42nd St .
New York ,  NY 10017

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
o f  the  pe t i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that Lhe address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
20th day of January, 1984.

Authorized to
pursuant to bx law

-ct ion
adminis ter  oaths



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion ;
o f

Intrepid Museum Foundat ion, Inc. :

for Redeterminat ion of a Def ic iency or Revision :
of  a Determinat ion or Refund of Mortgage Recording
Tax under Art ic le 11 of the Tax Law for a Mortgage:
Recorded o t  7 /18 /82 .

State of New York i
S S .  :

County of Albany i

Dav id  Parchuck ,  be ing  du ly  sworn ,  deposes
of the State Tax Commission, that he is over 18
20th day of January, 1984, he served the within
mai l  upon AIIan G. Schwartz the representat ive
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in
wrapper  addressed as  fo l lows:

and says that he is an employee
years of age, and that on the
not ice  o f  Dec is ion  by  cer t i f ied

of the pet i t ioner in the within
a  secure ly  sea led  pos tpa id

AT'T'IDAVIT OF MAIIING

Al lan  G.  SchwarLz ,  Esq.
Corporat ion Counsel for the City of NY
Municipal  Bldg.
100 Church  St .
New York ,  NY 10017

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
o f  the  pe t i t ioner
Iast known address

same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
the exclusive care and custody of the United States Postal
S ta te  o f  New York .

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
20th day of January, 7984.

rsuant sec t io
Authorized to administer oaths



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Intrepid Museum Foundat ion, fnc. :

for Redeterminat ion of a Def ic iency or Revision :
of  a Determinat ion or Refund of Mortgage Recording
Tax under Art ic le 11 of the Tax law for a Mortgage:
Recorded on  7178182.

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes
of the State Tax Commission, that he is over 18
20th day of January, 1984, he served the within
mai l  upon Arthur Maxwel l  the representat ive of
p roceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in
I ,rrapper addressed as fol lows:

and says that he is an employee
years of age, and that on the
not ice  o f  Dec is ion  by  cer t i f ied

the pet i t ioner in the within
a  secure ly  sea led  pos tpa id

AFFIDAVIT OF MAITING

Arthur Maxwell
Mortgage & land Tax Tech. I I I
Room 403,  B ldg .  9
State Campus
Albany, NY 12227

and by deposit ing
post  o f f ice under
Service within the

That deponent
of the petit ioner
last known address

same enclosed in  a postpaid proper ly  addressed wrapper  in  a
the exclusive care and custody of the United States Postal
State of  New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
20th day of January, 1984

pursuant
Authorized to administer oaths



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 20, 1984

Intrepid Museum Foundat ion, Inc.
299 Park  Ave.
New York ,  NY 10017

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 251 of the Tax Law, a proceeding in court  to review an
adverse decision by the St.ate Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inqui r ies concerning the cornputat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis ion mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building /19, State Campus
Albany, New York 72227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ives :

Joseph G. Goward
Ste in ,  Dav ido f f ,  Ma l i to ,  Katz  &
100 East  42nd St .
New York ,  NY 10017
Tax ing  Bureau 's  Representa t ive
AND
Al lan  G.  SchwarLz ,  Esq.
Corporat ion Counsel for the City of New York
Munic ipa l  B ldg .
100 Church  St .
New York ,  NY 10017

Arthur Maxwell
Mortgage & Land Tax Tech. II I
Room 403,  Bui ld ing 9
State Campus
Albany, NY 12227

AND
Hutcher



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

INTREPID MUSEUM FOI]NDATION, INC.

to Review a Determination under Art icle 11 of
the Tax Law with Reference to an Indenture of
Mortgage and Deed of Trust Recorded on
January 18, 1982.

DECISION

Peti t ioner,  Intrepid Museum Foundat ion, fnc.,  299 Park Avenue, New York,

New York 10017, f i led a pet i t ion to review a determinat ion under Art ic le 11 of

the Tax law with reference to an Indenture of Mortgage and Deed of Trust

recorded on January 18, 1982 (Fi le No. 37029).

A formal hearing was held before Frank W. Barr ie,  Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

Y o r k ,  o n  A p r i l  2 1 ,  1 9 8 3  a t  1 1 : 1 5  A . M .  w i t h  a l l  b r i e f s  d u e  b y  J u l y  1 5 ,  1 9 8 3 .

Pet i t ioner  appeared by  Ste in ,  Dav ido f f ,  Ma l i to ,  Katz  &  Hutcher ,  Esqs .  (Joseph G.

Goward ,  Esq.  and Peter  R.  Caron ia ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by John P. Dugan, Esq. (Lawrence A. Newman, Esq.,  of  counsel) .  The

Ci ty  o f  New York  appeared by  F .  A .  0 .  Schwarz ,  Esq.  (Arno ld  Fox ,  Esq. ,  o f

c o u n s e l ) .

ISSUES

I .  Whether the Intrepid Museum Foundat ion, Inc. is an instrumental i ty of

the City of New York and as such is not l iable for mortgage recording taxes.

I I .  Whether,  in the al ternat ive, pet i t ioner,  as a not-for-prof i t  corporat ion,

is not l iab1e for the special  addit ional mortgage recording tax under Tax Law

$253. l -a (a)  even though i t  has  assumed l iab i l i t y  fo r  such tax .
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FINDINGS OF FACT

1. 0n January 18, 7982, a trust indenture executed by pet i t ioner,  Intrepid

Museum Foundat ion, Inc. (hereinafter t ' Intrepid Museum"),  was recorded by the

Ci ty  Reg is te r  o f  New York  County ,  and pe t i t ioner  pa id  $177,500.00  in  mor tgage

tax  on  a  mor tgage indebtedness  o f  $1412001000.00 .  A t  record ing ,  pe t i t ioner  was

granted an exemption from the special  addit ional tax on mortgages imposed under

Tax  Law 5253.1-a(a)  on  the  bas is  tha t  i t  was  a  no t - fo r -p ro f i t  corpora t ion .

2. The Audit  Divis ion, in a let ter dated February 8, 1982 to the City

Register of New York County, directed that the City Register "proceed at once

to col lect the (special  addit ional)  tax and apply the provisions of Sect ion 258

of the Tax law to the mortgage unt i l  payment is received." The Audit  Divis ion

further noted that where the mortgagor is an exempt organizaLion, the special

addit ional tax under Tax Law $253. l-a is required Lo be paid by the mortgagee,

who,  in  th is  case,  was  Mar ine  Mid land Bank,  N.A.

3 .  0n  March  16 ,  1983,  pe t i t . ioner  pa id  the  spec ia l  add i t iona l  mor tgage tax

in  the  amount  o f  g35,500.00 ,  p lus  pena l ty  and in te res t  o f  $2 ,485.00 .1  At  the

same t ime,  i t  pa id  mor tgage tax  in  the  amount  o t  $22,500.00  on  $1 ,000,000.00 ,

which !r 'as an addit ional loan advance to pet i t ioner over and above the $14r2A01000.00

noted  in  F ind ing  o f  Fac t  r r1 ' r ,  supra .

4. Pet i t ioner was formed as a New York not-for-prof i t  educat ion corporat ion

on Apr i l  24 ,  1981.  I t  i s  exempt  f rom federa l  income taxa t ion  under  I .R .C.

$501.  I t  has  a  board  o f  t rus tees  wh ich  e lec ts  o f f i cers  whose du t ies  a re

described in deLai led by-Iaws. Pet i t ioner acquired from the U.S. Navy the

1 
Sect ion 6.04 of the trust indenture, which is attached to the pet i t ion

herein, required pet i t ioner to record the trust indenture at i ts own cost and
expense. As a result ,  pet i t ioner assumed the I iabi l i ty of  the Marine Midland
Bank,  N.A.  to  pay  the  spec ia l  add i t iona l  mor tgage tax .
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i {o r ld  War  I I  a i rc ra f t  car r i -e r ,  U .S.S.  In t rep id ,  and is  conver t ing  and recond i -

t ioning the carr ier into an air ,  space and naval museum. The carr ier is docked

at Pier 86 on the Hudson River at Lrest 46th Street,  New York City and wi l l  be

used as a naval and aerospace museum for the display of mi l i tary and commercial

a i rc ra f t  and w i l l  have theater  fac i l i t i es  and aud io-v isua l  d isp lays ,  as  we l l  as

nava l  d isp lays  re la t ing  to  a i rc ra f t  and aerospace mat te rs .

5. The cost for the conversion and recondit ioning of the Intrepid has

been es t imated to  be  $22,850r000.00 .  The pr imary  source  o f  pe t i t ioner 's  funds

is  f rom the  issuance o f  g ross  revenue bonds in  the  amount  o f  $1512001000.00 .

These bonds, held by the general  publ ic,  are secured by the trust indenture

noted  in  F ind ing  o f  Fac t  "1" ,  supra .  The pe t i t ioner  a lso  ob ta ined an  Urban

Deve lopment  Ac t ion  Grant  loan  th rough New York  C i ty  o f  $4 ,500,000.00 ,  and New

York  C i ty  has  cont r ibu ted  $21600,000.00  fo r  re la ted  improvements .

6 .  The U.S.S.  In t rep id  i s  the  four th  Un i ted  Sta tes  sh ip  to  bear  th is

name.  The sh ip ,  launched on  December  3 r  7943,  cos t  $4410001000 to  bu i ld  and

car r ied  360 o f f i cers  and 3 ,008 men.  Dur ing  Wor ld  l {a r  I I ,  the  In t rep id 's  a i r

wing destroyed 650 enemy planes on the ground and in the air and some 289 enemy

ships were sunk or damaged by Intrepid's aircraft .  The lntrepid opened up the

largest batt le in naval history at leyte GuIf  where her air  group helped to

sink the Japanese super-batt leship Musashi.  Six months later,  her aircraft

repeated the feat by sinking the super-batt leship Yamato. During the war,  the

Intrepid sustained severe structural  damage and suffered from massive f i re.

More than one hundred of her men were lost in torpedo and Kamikaze attacks on

the ship i tsel f ,  whi le over one hundred of her airmen were ki l led in act ion

over enemy targets.
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7. Pet i t ioner and the City of New York entered into a detai led lease and

securi ty agreement consist ing of s ixty-f ive pages plus attachments enabl ing

pet i t ioner to dock the carr ier at  Pier 86 for a term commencing on January 1,

1982 and exp i r ing  on  December  31 ,  2014.  Such agreement  descr ibes  the  par t ies

as  fo l lows:

" lease and Securi ty agreement made as of the lst  day of January,
1982, between the City of New York, act ing by the Commissioner of
Por ts  and Termina ls  ( "Land lord" ) ,  a  mun ic ipa l  corpora t ion  o f  the
Stat.e of New York having an off ice at The Battery Mari t ime Bui lding,
Foot of Whitehal l  Street,  New York, New York 10004 and Intrepid
Museum Foundat ion ("Tenantt t) ,  a not-for-prof i t  corporat ion organized
and exist ing under the laws of the State of New York, having an
of f i ce  a t  299 Park  Avenue.  New York .  New York  10017. "

CONCTUSIONS OF tAId

A. That pursuant to Tax Law $259, mortgages made by a corporat ion in

trust to secure payment of bonds are subject to tax based upon the amount of

indebtedness advanced or accrued.

B.  That  pe t i t ioner ,  as  a  no t - fo r -p ro f i t .  educat ion  corpora t ion ,  i s  a

separate and dist inct ent i ty with an independent board of t rustees and detai led

by- Iaws.  I t s  corpora te  ex is tence may no t  be  d is regarded on  the  bas is  tha t  i t

is "so organized and control led and i ts affairs so conducted as to make i t  only

an adjunct and instrumental i ty (emphasis added). . ."  of  the City of New York.

B lack 's  Law Dic t ionary  942 ( rev .  4 th  ed .  196S) .  Fur thermore ,  the  de ta i led

lease agreement between pet i t ioner and the City of New York supports the

conclusion that pet i t ioner is not a mere instrumental i ty of  the City.  Therefore,

pet i t ioner is not exempt from the mortgage recording tax on the basis that i t

is an instrumental i ty of  the City of New York and shares the City 's sovereign

immunity from taxation.

C. That a not-for-prof i t  corporat ion which is exempt from federal  income

taxat i -on  under  I .R .C.  5501 is  exempt  f rom the  spec ia l  add i t iona l  record ing  tax
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imposed under  Tax  law 5253. l -a (a)  by  v i r tu re  o f  Tax  law $253.1-a(b) .  In  such

case, the special  addit ional recording tax must be paid by the mortgagee, who

in this matter is the Marine Midland Bank, N.A. However,  under the trust

indenture between pet i t ioner and the bank, pet i t ioner agreed to pay al I  recording

taxes .  Pursuant  to  F ind ing  o f  Fac t  "2" ,  supra ,  we no te  tha t  the  Aud i t  D iv is ion

directed the City Register to col lect Lhe special  addit ional recording tax from

Marine Midland Bank, N.A. However,  the pet i t ioner,  honoring i ts contractual

arrangemenl with the bank, paid such tax. I t ,  in effect,  paid the tax on behalf

of  the bank. I t  is therefore not ent i t led to a refund of such tax.

E .  That  we recogn ize  and pra ise  pe t i t ioner 's  accompl ishments  and goaIs .

However,  we are not empowered to create except ions to the mortgage recording

taxes  because except ions  are  es t .ab l i shed by  s ta tu te .  There fore ,  the  pe t i t ion

o f  the  In t rep id  Museum Foundat ion ,  Inc . ,  fo r  the  reasons  no ted  above,  i s

den ied .

DATED: Albany, New York

JAN 2 O 1984
STATE TAX COMMISSION

-k<-.-0. 'O C1JCjhlv-
PRES]DENT
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