
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Hamil ton P1aza Associates

for Redeterminat ion of Mortgage Recording Tax
under Art ic le 11 of the Tax Law with Reference to
a  Mor tgage Recorded on  December  3  ,  1982.

AFFIDAVIT OF MAITING

SLate of New York ]
S S .  :

County of A1bany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Hamil ton Plaza Associates, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Hamil ton PLaza Associat.es
c/o Horevi tz,  Toback & Hyman
The Grace BIdg. ,  I I I4 Avenue of the Americas
New York, NY 10036

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
25 th  day  o f  May,  1984.

Authorized to administer oaths
pursuant to Tax Law sect ion 774

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Hamilton PLaza Associates

for Redeterminat ion of Mortgage Recoring Tax
under Art ic le 11 of the Tax law with Reference to
a Mortgage Recorded on December 3, 7982.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

)
]

s s .  :
l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th  day  o f  May,  1984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Marvin J.  Hyman, the representat ive of the pet i t ioner in the within
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Marvin J. Hynan
Horevitz,  Toback & Hyman
The Grace Bldg. ,  7774 Avenue of the Americas
New York, NY 10036

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
post off ice under the exclusi-ve care and custody of the United SLates Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
25th day of May, 7984.

Authorized to adminisler oaths
pursuant to Tax Law sect ion 774



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Hamilton Plaza Associates
MFIDAVIT OF MAILING

for Redeterminat ion of Mortgage Recoring Tax
under Art . ic le 11 of the Tax Law with Reference to
a Mortgage Recorded on December 3, 1982.

Sta te  o f  New York  ]
S S . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th  day  o f  May,  7984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
nai l  upon Phi l ip R. Michael,  the representat ive of the pet i t ioner in the within
proceed ing ,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Phil ip R. Michael
Commissioner of Finance
City of New York
Municipal Building
New York, NY 10007

and by deposit ing salne enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petit ioner.

Sworn to before me this
25th day of May, 1984.

Authorized to administer oaths
pursuant to Tax law section I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Hamil ton Plaza Associat.es
AFFIDAVIT OF MAII,ING

for Redeterminat ion of Mortgage Recoring Tax
under Art ic le 11 of the Tax Law with Reference to
a Mortgage Recorded on December 3, 7982.

State of New York l
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon W. Bernard Richland, the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

i{. Bernard Richland
Corporat ion Counsel
City of New York
Municipal  Bui lding
New York, NY 10007

and by deposit ing same enclosed
post off ice under the exclusive
Service within the St.ate of New

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said vrrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
25th day of May, 7984.

Authorized to administer oaths
pursuant to Tax law sect ion I74



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

Hamil ton PLaza Associates

for Redeterminat ion of Mort.gage Recoring Tax
under Art ic le 11 of the Tax taw with Reference
a Mortgage Recorded on December 3, 7982.

AT'FIDAVIT OF MAIIING

Lo

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
25th day of May.,  7984, he served the within not ice of Decision by cert i f ied
mai l  upon Arthur Maxwel l ,  the representat ive of the pet i t ioner in the within
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Arthur Maxwell
Mor tgage & Rea l  Es ta te  Trans fer
Room 403,  Bu i ld ing  No.  9
State Campus
Albany, NY 72227

and by deposit ing same enclosed in a
post off ice under the exclusive care
Service within the Stat.e of New York.

Tax Unit

postpaid properly addressed wrapper in a
and custody of the United States Postal

Thal deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
25 th  day  o f  May,  7984.

Authorized to administer oaths
pursuant to Tax law section 774



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

I{,ay 25, 7984

Hamil ton PLaza AssociaLes
c/o HoreviLz, Toback & Hyman
The Grace Bldg. ,  7774 Avenue of the Americas
New York, NY 10036

Gentlemen:

PIease take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 251 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be comrnenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building i l9, State Campus
Albany, New York 12227
Phone i/  (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

c c : Peti t ionert  s Representat ive
Marvin J. Hyman
Horevitz,  Toback & Hyman
The Grace B1dg. ,  1114 Avenue o f  the  Amer icas
New York, NY 10036

AND
Arthur Maxwel l
Mortgage & Real Estate Transfer Tax Unit
Room 403,  Bu i ld ing  No.  9
State Campus
Albany, NY 72227

Taxing Bureaut s Represent.at ive

Phi l ip  R.  Michael
Commissioner of Finance
City of New York
Municipal Building
New York, NY 10007

AND
W. Bernard Richland
Corporat ion Counsel
City of New York
Municipal Building
New York,  NY 10007



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

HAMILTON PLAZA ASSOCIATES

for Redeterminat ion of Mortgage Recording Tax
under Art ic le l l  of  the Tax Law wlth Reference
to a Mortgage Recorded on December 3, 1982.

DECISION

Peti t ioner,  Hamil ton Plaza Associates, 25 Twelf th Street,  Brookl1m, New

York, flled a petitlon for redetermination of mortgage recording tax under

Art ic le 11 of the Tax Law with reference to a mortgage recorded on December 3,

1982 (F i le  No.  42729) .

A fornal hearing was held before Daniel  J.  Ranal l i ,  Hearing Off lcer,  at

the off ices of the State Tax Comnission, Two l lor ld Trade Center,  New York, New

York, on December 8, 1983 at 2:00 P.M. Pet l t ioner appeared by Horwitz,  Toback

& Ilyman (Marvin J. Hyman, Esq., of counsel). The Audlt Division appeared by

John P. Dugan, Esq. (Lawrence A. Newman, Ese.,  of  counsel) .  The City of New

York appeared by Frederick A. O. Schwarz, Esq. (Arnold Fox, Esq.,  of  counsel) .

ISSUE

I, lherher mortgage tax is due on a mortgage where the City of New York is

the mortgagee.

FINDINGS OF FACT

1. Pet i t ioner,  Hamil ton Plaza Associates, ls a l iu i ted partnership

organlzed under the laws of New York State. On December 2, 1981' Pet i t loner

acguired title to the premi.ses known as Hanllton PLaza in Brooklyn, New York.

2. Pursuant to the terms of an Urban Developnent Action Grant (ttUDAGtt)

which was prel iur inar l ly approved on July 12, 1979, the City of New York ( ' f the
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Clcy") agreed to l -oan to pet i t ioner the sum of $1,200,000.00 to be secured by a

second mortgage covering the HamLlt,on Plaza property. The closing on the

property occurred on November 18, L982, at which time petitloner executed and

del ivered a second mortgage to the Clty in return for the UDAG funds.

3. DurLng the loan negot iat ions pr lor to the closing, pet i t ioner had

rell"ed on a longstanding custom and pollcy of the Ctty which was to lssue a

letter at closlng indicating exenption from the mortgage recording tax where

the City was the mortgagee. Such letter was to be exhtbited to the County

Register upon recordat ion in order to obtain the exemption.

4. At the Hamil ton PLaza cl-oslng, the City 's representat lve stated that

pet i t loner would be required to pay a mortgage recording tax of $27,000.00 for

recording the mortgage. Petitioner had not been forewarned that there had been

any change ln the Cityrs policy of issulng an exempt,ion letter and objected to

payment of the tax. The Clty 's representat ive i .nsisted that the tax be pald in

order for the funds to be loaned to pet i t ioner.  Pet i t i -oner paid the tax of

$27,000.00  under  p ro tes t  and de l i vered  a  le t te r  o f  p ro tes t  to  the  C i ty  da ted

November 18, 1982. The mortgage was recorded in the off ice of the Register of

the County of Kings on December 3, 1982.

5. In sect lon 1.11 of the mortgage document,  pet l t ioner agreed to "pay

al l  such registrat ion, reeording, f l l ing or other taxes, fees and charges, and

[to] conply with al l  such statutes and regulat ions, as may be requlred by

law. . . " .  I t  i s  the  C l ty rs  pos i t i .on  tha t  the  a fo resa ld  sec t lon  lnd ica tes  tha t

it was the responsibility of petitioner as mortgagor to record the mortgage and

pay the appropriate recording taxes and that the sect ion establ ishes pet l t ionerrs

l iabi l i ty.  Pet l t ioner,  on the other hand, maintains that i t  was only required

to pay those fees that were "requlred by law" and that the law, as expounded by



-3-

the courts, hras that a mortgage where the City was a mortgagee was exemPt from

mortgage recording tax. The Department of Taxation and Flnance agrees wlth

petitionex that, under the facts of this case, the mortgage ltas exemPt from the

tax .

CONCLUSIONS OF LAW

A. That.  " [ t ]he property held by the state, or by any of i ts nunlcipal

divis ions, for publ ic puxposes, ls not,  and never has been' subJect to taxat ion.

The right to impose taxes is a part of the sovereign power which for obvious

reasons has never been extended to property whlch the government itself holds

for public use, or which ls so held by a municlpality'f (Matter of Hanllton, 148

N . Y .  3 1 0 ,  3 1 3 - 3 1 4 ) .

B. That the City of New York, as a nunlcipal dlvision of New York State

is immune from taxation. In a case lnvolving a mortgage held by the New York

Scate Employeers Retirement System, arl agency of the State of New York, the

Appellate Di.vlslon, Thlrd Department held that "(t)his inmunLty Ls enjoyed

i-ndependent of the exemptions from taxation set forth in section 252 of the Tax

Law (citations onitted). The funds of the retirement system are its property

and are mai-ntained and invested for a publlc use (citation omitted). The

mort.gage ls similarly property of the innune agency and thus exempt from

taxat lonrr ( ! . l ly. f  U." V"rt  
" .  

t " t ly,  88 A.D.2d 701 not.  for lv.  to apP. den.

57 N.Y.2d 606; see l lotel  Wal-dorf  A,stor ia Corp. v.  St,ate Tax Coqnlssion, 86

A.D.2d 330 no t .  fo r  l v .  to  app.  den.  58  N.Y.2d  603) .  A l though pe t i t ioner  was

responslble, under the terms of the mortgage, for paynent of any recordlng fees

and taxes ttreguired by lawtt, the mortgage was exempt as the property of the

City and thus no mortgage recording tax was "required by law.tt
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C. That the petit ion of l laurl-lton PLaza Assoclates is granted and the sum

of $27,000.00 ts  to be refunded,  together  wi th such interest  as may be lawful ly

owing.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 5 1984
PRESIDENT


