
STATE OF NEW YORK

STATE TAX COI"IMISSION

In the Matter of the Pet i t ion
o f

Benson Green
AFFIDAVIT OF MAILING

to Review a Determinat ion under Art ic le 11 of the
Tax Law with Reference to a Mortgage Recorded in
the  Year  1983.

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornmission, that he l-s over 18 years of age, and that on the
7th day of November, 1985, he served the withln not ice of Decision by cert i f ied
mai l  upon Benson Green, the pet i t ioner in the r^r i thin proceedlng, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Benson Green
1 2 1  E .  3 0 r h  S t
New York ,  NY f00167302

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t l - t i one r .

Sworn to before me th is
7th day of  November,  1985.

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said l,rrrapper is the last known address

Authorized to
Dursuant to Tax

ister oaths
s e c t i o n  1 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  of  the Pet i t ion
o f

Benson Green

to Review a Determinat ion under Art ic le 1I of
Tax Law with Reference to a Mortgage Recorded
the  Year  1983.

the :
1n

AFFIDAVIT OF MAILING

Sta te  o f

County of

New York :
s s .  :

Albany :

David Parchuck,  being duly sworn,  deposes and says that  he is  an employee
of  the State Tax Commission,  that  he is  over  18 years of  aget  and that  on the
7th day of  November,  1985,  he served the wi th in not ice of  Decis ion by cer t l f led
mai l  upon Ruth J.  Wi tz t ,um, the representat ive of  the pet i t ioner  in  the wi th in
proceeding,  by enclos i .ng a t rue copy thereof  in  a securely  sealed postpaid
wrapper addressed as fo l lows:

Ruth J. Witztuur
Phi l l ips, Nizer,  Benjamin, Kr im and Ba11on
4 0  w .  5 7 r h  s r .
New York ,  NY 10019

and by deposi t ing same enclosed in a postpald proper ly  addressed wrapper in  a
post  of f i .ce under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the St ,at ,e of  New York.

That deponent further says that the said addressee is the representat lve
of the pet l t ioner herein and that the address set,  forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
7 th  day  o f  November ,  1985 .

ter oaths
pursuant to Tax

1
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion
o f

Benson Green

to Review a Determinat ion under Art ic le 11 of
Tax Law with Reference to a Mortgage Recorded
the  Year  1983.

the :
in

AFFIDAVIT OF MAILING

State of  New York :
ss .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnisslon, that he is over 18 years of age, and that on the
7t ir ,  d,ay of November, 1985, he served the within not ice of Decision by cert l f led
mai l  upon Cit ibank N.A. the representat ive of the pet i t loner in the within
proceeding, bY enclosi .ng a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

C i t ibank  N.A.
330 Madlson Ave.
New York, NY 10017

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is the representat lve
of the pet l t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t j .oner.

Sworn to before me th is
7 th  day  o f  November ,  1985 .

o s te r  oa t
pursuant to Tax Law sect ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
o f

Benson Green
AFFIDAVIT OF MAILING

to Review a Deterninat lon under Art ic le 11 of
Tax Law with Reference to a Mortgage Recorded
the  Year  1983.

State of  New York :
ss .  :

County of Albany :

Davld Parehuck, belng duly sworn, deposes and says that he is an enployee
of the State Tax Cornmission, that he i -s over 18 years of age, and that on the
7th day of November, 1985, he served the within not ice of Decision by cert l f ied
mail upon George Faith, the representative of the petitioner in the withln
proceeding, by enclosing a true copy thereof ln a securely sealed postpaid
lrrapper addressed as fol lows:

George Faith
City Register-New York County
31 Chanbers St.
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representat ive
of the pet i t ioner herein and that the address set forth on said r^TraPper is the
last knovm address of the representat lve of the pet i t loner.

Sworn to before me th is
7 th  day  o f  November ,  1985 .

the
in

hor ized to adni ter oaths
pursuant to Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat , ter  of  the Pet i t ion
o f

Benson Green
AFFIDAVIT OF MAILING

to Review a Determinat ion under Art ic le 11 of
Tax Law with Reference to a Mortgage Recorded
the  Year  1983.

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Commlssion, that he ls over 18 years of age, and that on the
7th day of November, 1985, he served the within not ice of Decision by cert i f ied
mai l  upon Bernard W. Richland, the representat ive of the pet i t loner in the
within proceeding, by enclosing a rrue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Bernard W. Richland
Corporat ion Councl l -City of New York
Municipal  Bui lding
New York, NY 10007

and by deposit i .ng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Posta1
Service r^r i thin the State of New York.

That deponent further says that the sai .d addressee is the rePresentat i .ve
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat lve of the pet i t , ioner.

Sworn to before me th is
7 th  day  o f  November ,  1985 .

the
in

Authorized
pursuant, t,o

to admi s te r  oa ths
s e c t i o n  1 7 4Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Benson Green

to Review a Determlnat ion under Art ic le 1I of
Tax Law with Reference to a Mortgage Recorded
the  Year  1983.

AFFIDAVIT OF },IAILING
the
1n

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes
of the State Tax Comurisslon, that,  he is over 18
7th day of November, 1985, he served the within
mai l  upon Robert  Mensing, the representat ive of
proceeding, by encloslng a true copy thereof in
wrapper addressed as fol lows:

Robert Mensi-ng
Mortgage & Real Estate Transfer Tax Unl. t
Bul lding 9, Room 403, State Carnpus
Albany ,  NY 12227

and says that he is an employee
years of age r 4nd that on the
not ice  o f  Dec is lon  by  cer t i f ied
the pet i t loner in the within
a  secure ly  sea led  pos tpa id

and by deposl t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Post ,a l
Serv ice wichin the State of  New York.

That deponent further says that the said addressee is the representat ive
of the pet i t i .oner herein and that,  the address set forth on sald rdrapper Is the
last known address of the representat i .ve of the pet i t ioner.

Sworn to before me th is
7th day of  November,  f985.

Authorized to is te r  oa ths
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Novernber 7, 1985

Benson Green
I z L  E .  3 0 r h  S r .
New York ,  NY 100167302

Dear I"1r. Green:

Please take not ice of the Decislon of the State Tax Conmission enclosed
herewi. th.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 25I of  the Tax Law, a proceeding in court  to revier^l  an
adverse decision by the State Tax Commission may be inst i tuted only under
Art i .c le 78 of the Civi l  Pract ice Law and Rules, and must be comenced in the
Supreme Court of the State of New Yorkr Albany County, within 4 months from the
date  o f  th is  no t lce .

Inquir les concernlng the computat ion of tax due or refund al lowed in accordance
with thls decision nay be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t igat ion Unit
Bul lding /19, State Campus
Albany, New York L2227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc: Pet i t i "onerrs Representat ive AND Bernard W. Richland
Ruth J.  Witztun Corporatton Counci l -City of New York
Phi l l ips, NJ-zer,  Benjamin, Kr im and Bal lon Municipal  Bui ldlng
40 w.  57 th  S t .  New York ,  NY 10007
New York, NY 10019 AND

AND Robert Mensing
Cit i .bank N.A. Mortgage & Real Estate Transfer Tax Unit ,
330 Madison Ave. Bui lding 9, Rm. 403, State Canpus
New York, NY 10017 Albany'  NY 12227

AND AND
George Falth-Comurissloner Taxing Bureau's Representat ive
City Register-New York County
31 Chaurbers St.
New York, NY 10007



STATE OF NEW YORK

STATE TAX COMI"IISSION

In the Matter of the Pet i t ion

o f

BENSON GREEN

to Review a Determinat ion under Art ic le 1 I
of the Tax Law with Reference to l"lortgages
Recorded in  1983 and 1984.

DECISION

Pet i t i .oner ,  Benson Green,  121 East  30 th  S t ree t ,  New York ,  New York  10016,

f i led a pet i t ion to review a determinat i .on under Art ic le 11 of the Tax Law with

re fe rence to  mor tgages recorded in  1983 and 1984 (F i le  No.  56912) .

A formal hearing was held before Bri .an L. Fr ieduran, Hearing Off icer,  at

the off ices of the State Tax Courur lssion, Two World Trade Center,  New York, New

York ,  on  June 24 ,  1985 a t  9 :15  A.M.  Pet i t ioner  appeared by  Ph i l l l "ps '  N izer '

Benjamin, Kr im & Bal lon, Esqs. (Ruth J.  Witztum, Esq. and Steven J. RabinowLtz,

Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  John P.  Dugan,  Esq.  (Thonas

Sacca,  Esq. ,  o f  counse l ) .  The C i ty  o f  New York  appeared by  Freder ick  A .  O.

Schwarz ,  J r . ,  Esq.  (G lenn Newman,  Esq. ,  o f  counse l ) .

ISSUE

Whether two mortgages executed on d i f ferent  dates by the same uor tgagor to

the same mortgagee on the same parcel  of  real  property  may be aggregated for

purposes of  the mortgage recordlng tax,  thereby subject ing sal .d mortgages to a

higher  tax rate.

FINDINGS OF FACT

1.  On Septenber  7 r  1983,  Benson Green (here l .na f te r  "pe t i t loner " )  purchased

a parce l  o f  rea l  p roper ty  a t  L21 East  30 th  S t ree t ,  C i ty ,  County  and Sta te  o f

New York  a t  a  purchase pr ice  o f  $5451000.00 .  In  o rder  to  ob ta in  su f f l c i .en t



-2-

funds for the purchase of sai .d propertyr pet i t ioner borrowed the sum of $436'000.00

fron Cit ibank, N.A. (hereinafter | tc i t lbanktt) .  The purchase money loan was

evidenced by a prornissory note with a matur i ty date threnty years from the date

of execut ion bearl .ng interest at  250 basis points per annum in excess of the

ini t ia l  rate of Cit ibankrs base rate on 90-day loans ro responsi.ble and substan-

t ial  conmerci .al  borrowers with an opt lon for the borrower, dur lng the f i rst

year of the note, to change the interest rate to ei ther a 30 or 60-month

adjustable rate. Said note was secured by a mortgage executed by pet i t ioner to

Citi.bank whieh rtras recorded at the Office of the Register of New York County on

September 7, 1983, at whlch t ime a mortgage recording tax of $6,540.00 was

paid. The Register imposed the mortgage recording tax at the rate of 1l

percent of the pr inclpal debt or obl igat ion, the rate appl icable to mortgages

o f  l e s s  t h a n  $ 5 0 0 , 0 0 0 . 0 0 .

2. On March 19, L984, pet i t ioner entered in to a bui lding loan agreement

with Cit ibank to borrow the sum of $450,000.00 for the purpose of construct ing

inprovements and convert ing the property to commercial  use. The bul lding loan

was evideneed by a demand promi.ssory note bearing interest at  1.5 percentage

points over Cit ibankts loan rate. The note is due and payable on June 2 '  L992

unless demand for payment in ful l  is sooner made. Said note was secured by a

second mortgage executed by pet i t i .oner to Cit ibank dated March 19, 1984. On

March 21, 1984, an attempt was made to record the second mortgage at the Off lce

of the Regi,ster of New York County vrith payment of a mortgage recording tax in

the amount of $6,750.00, calculated at 1l  percent of the pr incipal debt or

ob l lga t ion  app l icab le  to  mor tgages o f  less  than $500,000.00 .  The Reg is te r

refused to reeord the bullding loan mortgage unless an additional mortgage t,ax

of $6,645.00 was pai.d,  sald amount represent ing what the Register claimed as
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addit i .onal mortgage recording tax due on the aggregate pr incipal amount of the

purchase money mortgage and the buil-ding loan mort gage, courput,ed at 2I percent

of the aggregate pr incipal debts or obl igat ions, the rate appl i .cable to mortgages

of $500,000.00 or more. In accordance with the rul ing of the Register '  Pet i t ioner

paid the addit ional mortgage recording tax of $6 ,645.00 under protest and has

requested a refund ln sald amount.

3. Pet i t ioner maintains that the pr incipal amounts of the two mortgages

should not have been aggregated since each was a separate mortgage, wi. th

di f ferent repayment terms, for unrelated purposes. The Audit  Dlvls ion of the

Department of Taxat ion and Fi.nance agrees with pet l- t l .oner that,  under the facts

of this case, the mortgages should not have been aggregated. The Clty of New

York contends, however,  that aggregat lon was proper since each mortgage covered

the same parcel of  real  propertyr was executed to the same mortgagee and was

recorded within approximately six months of the other.  The City of New York

further contends that pet i t ionerrs method of f inancing the purchase and renovat ion

of the property $ras one comprehensive plan and that petitioner's cholce of

obtainlng two mortgages, each in excess of $400,000.00 was an attemPt to avoid

the imposit ion of the mortgage tax at the hi .gher rate.

CONCLUSIONS OF LAI^I

A .  Tha t  sec t i on  253 .1  o f  t he  Tax  Law p rov ides ,  i n  pa r t '  t ha t :

t ' [a ]  tax of  f i f ty  cents for  each one hundred dol lars and each

remain i .ng major  f ract ion thereof  of  pr inc ipal  debt  or  obl igat ion
which ts ,  or  under any cont ingency nay be secured at  the date of  the

execut ion thereof  or  at  any t ime thereaf ter  by a mortgage on real
property  s l - tuated wi th in the state recorded on or  af ter  the f i rs t  day

of  Ju ly ,  n ineteen hundred and s ix ,  is  hereby i .mposed on each -such

@ge .E . . . "  (Enphas i s  added ) .
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Subdivis lons l -a(a) and 2(a) of.  sect ion 253 inpose addit ional-  taxes of twenty-f ive

cents each on each $100.00 of pr incipal i .ndebtedness, with certain except, ions

not appl icable herein.

B. That sect ion 253-a of the Tax Law authorizes any ci ty in New York

having a population of one nill ion or more to adopt l-ocal laws l,nposing, "wi.th

respect to real property seeuring a pr incipal debt or obl igat lon of less than

f ive hundred thousand dol- lars,  a tax of f  i f  ty cents, with respect to one, t l lo

or three-fanily houses, l.ndividual cooperative apartments and indl.vldual

resldent i .al  condominium units securing a pr incipal debt or obl igat ion of f lve

hundred thousand dol lars or morer :r  tax of s ixty-two and one-half  cents, and

with respect to al l  other real propetty a tax of one do11ar and twenty-f lve

cents, for each one hundred dol lars and each remaining major fract ion thereof

of pr lncipal debt or obl igat ion whlch is or under any cont ingency may be

secured at the date of execut ion thereof,  or at  any t i .me thereafter,  by a

mor tgage on  such rea l  p roper ty . . . " .  Sec t ion  I^146-1 .0  o f  T i t le  W o f  the  Adn in i -

strat ive Code of the City of New York adopts the language of sect i .on 253 and

imposes the tax authorized by sect lon 253-a.

C. That the language of both sect ion 253 of.  the Tax Law and sect ion I^146-1.0

of the Adninj .strat ive Code of the City of New York expressly states that the

tax is lmposed on "each such mortgage". There i .s no provision for aggregat ing

mortgages merely because they apply to the same property.  In the instant case,

the two mortgages \rrere executed for separate and dist inct purposes. The f l rst

mortgage was a purchase money mortgage securlng a loan by Cit ibank to pet i t loner

whlch provided pet i tJoner wl"th suff ic ient funds to purchase the property.  'The

second mortgage was a bullding loan mort,gage securing a loan by Citibank to

pet i t loner whlch enabled pet l t ioner to construct certain improvements and
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al- terat ions. There was, therefore, no basis for the Register to aggregate the

two mortgages and to impose the mortgage recording tax at the higher rate

appl icable to mortgages securing a pr incipal debt or obl igatLon of $500,000.00

or more (Matter of  Chelsea-l9th Street Assoclates, State Tax Coumission,

January  31 ,  1984) .

D. That even assurning, arguendo, that petltioner knew that addltlonal

financLng would be necessary to achieve the purposes for which he purchased the

property and that a comprehensive plan existed for obtaining funds flrst for

purchase of the property and later for building lmprovements and alterations,

the mortgage recording tax was, nonetheless, lmproperly imposed and should have

been i .mposed on each mortgage at the rate for mortgages of less than $500r000.00.

t fThe part ies to the transact lon here l -n controversy undoubtedly planned i ts

execut ion in such a manner as to minimize their  mortgage recording tax l labl l l ty.

This they had the r ight to do. ' r  (Citat ions orni t ted.)  Matter of  Fi f th Ave. Corp.

v .  B r a g a l i n i ,  4  A . D , 2 d  3 8 7 ,  3 9 3 .

E. That the pet l t ion of Benson

is to be refunded, together with such

DATED: Albany, New York

N0v 0'i i985

Green l"s granted and the sum of $6'645.00

interest as may be lawfully owLng.

STATE TAX COMMISSION

PRESIDENT


