
STATE OF NEW YORK

STATE TAX COMMISSION

In the

Barry M.

Matter of the Pet l t lon
o f

& Rebecca Fuller Grav
AFFIDAVIT OF MAILING

for Redetenninat ion of a Def lc iency or Revisl-on
of a Determination or Refund of Mortgage Recordlng
Tax under Art lc le 11 of the Tax Law for a Mortgage
Recorded on December 7, 1983.

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, belng duly sworn, deposes and says that she l-s an
eurployee of the State Tax Comnission, that she ts over 18 years of age, and that
on the 13th day of December, 1985, she served the wlthin not ice of Decislon by
cert l f ied nai l  upon Barry M. & Rebecca Ful ler Gray, the pet i t loners in the
within proceedlng, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Barry M. & Rebecca Fuller Gray
54 Wakef leld Court
Delmar, NY L2054

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpald properly addressed wrapper ln a
care and custody of the United States Postal-
York.

that  the said addressee is  the pet i t ioner

forth on said wrapper Ls the last knonm address

Sworn to
13th day

before me this
o f  Deceuber ,  19

Au ter oat
pursuant Eo Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Barry M. & Rebecca Ful ler Gray
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic lency or Revlsion :
of a Determlnation or Refund of Mortgage Recording
Tax under Art ic le 11 of the Tax Law for a :
Mortgage Recorded on December 7, 1983.

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, that she is over 18 years of age'  and that
on the 13th day of December, 1985, she served the within not lce of Decision by
cert i f ied mal l  upon Robert  L.  Adans, the representat lve of the pet l t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert L. Adams
41 Second St ree t
Troy ,  NY 12180

and by deposLt ing
post off ice under
Service within the

That deponent
of the pet l t ioner
last known address

same enclosed in a postpald properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee ls the representat ive
herein and that the address set forth on said htrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this

ster oaths
pursuant to Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion :
o f

Barry M. & Rebecca Fuller Gray :

for Redetermination of a Deficl-ency or Revislon :
of a Determination or Refund of Mortgage Recording
Tax under Article 11 of the Tax Law for a
Mortgage Recorded on Decembex 7, 1983.

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Conrnlssion, that she is over 18 years of age, and that
on the 13th day of December, L985, she served the within notLce of Declsion by
cert i f ied mai l  upon Edward V. Regan, the representat ive of the pet l t loners in
the within proceeding, by enclosing a true copy thereof in a securel-y sealed
postpaid rdrapper addressed as fol lows:

Edward V. Regan
Off ice of the State Comptrol ler
Alfred E. Suri th Bul lding
Albany, NY 12236

AFFIDAVIT OF MAILING

and by deposlt ing
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

sane enclosed in a postpaj.d properly addressed wrapper in a
the exclusive care and custody of the UnLted States Postal

State of Nen York.

further says that the sal-d addressee is the representat lve
herein and that the address set forth on said wrapper is the

of the representat ive of the pet l t loner.

Sworn to before me this

z e ls te r  oa t s
pursuant Tax Law sect lon L74



STATE OF

STATE TAX

NEW YORK

COMMISSION

In  the Mat ter  of  the Pet l t lon
o f

Barry M. & Rebecca Fuller Gray
AFFIDAVIT OF MAILING

for RedeterminatLon of a Deficiency or Revision :
of a Deterni-nation or Refund of Mortgage Recordlng
Tax under Artlcle 11 of the Tax Law for a :
Mortgage Recorded on December 7, 1983.

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, being duly sworn, deposes and says that she is an
ernployee of the State Tax Commi-ssi.on, that she is over 18 years of age' and that
on the 13th day of December, 1985, she served the within not ice of Decision by
eert l f ied mai l  upon Robert  Mensing, the representat ive of the pet i t loners in
the within proceedlng, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Robert Mensl-ng
Mortgage & Real Estate Transfer Tax Unit
Buildlng /19 - Room 403
State Campus
Albany, NY 12227

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet l t ioner hereln and that the address set forth on said r f l raPPer is the
last known address of the representat ive of the pet l t ioner.

Sworn to before me this
13th day of December, 19

,'/ ' ' ^ ^ ,/ - /( qe'Z'/ ', ,r/',6ry

t-horize ster oat
pursuant sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Barry M. & Rebecca Fuller Gray
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic lency or Revision :
of a Determination or Refund of Mortgage Recordlng
Tax under Art ic le 11 of the Tax Law for a :
Mortgage Recorded on December 7, 1983.

State of  New York :
s s .  :

County of Albany :

Connie A. Hagelund, beLng duly sworn, deposes and says that she ls an
employee of the State Tax Conmission, that she ls over 18 years of age, and that
on the 13th day of December, 1985, she served the wlthin not ice of Decision by
cert i f led mai l  upon Cathy B. Connors, the representat ive of the pet l t ioners ln
the withln proceeding, by encloslng a true copy thereof in a securely sealed
postpaid hrrapper addressed as fol lows:

Cathy B. Connors
DLrector of Finance
Albany County Department of Finance
112 Sta te  S t ree t ,  Roon 800
Albany, NY 12207

and by deposit ing
post off ice under
Service within the

That deponent
of the pet i t loner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the Unlted States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on se. id wrapper ls the

of the representat ive of the pet l t ioner.

Sworn to before me thl-s
r  ,  1 9 8 5 .1 3rh y o f D e

pursuant to Tax 'Law sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

December  13 ,  1985

Barry M. & Rebecca Fu11er Gray
54 Wakef ield Court
Delmar, NY 12054

Dear  Mr .  &  Mrs .  Grav :

Please  take  no t i ce  o f  t he  Dec i s i on  o f  r he  S ta te  Tax  Commlss ion  enc losed
herewi th.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 251 of.  the Tax Law, a proceeding ln court  to review an
adverse decision by the Stat,e Tax Conmisslon may be inst i tuted only under
Art ic le 78 of the Civi l  Pract lce Law and Rules, and must be conmenced in the
Suprene Court  of  the St.ate of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

Inqui.rles concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion and Finance
Law Bureau -  L i t igat ion Uni t
Bullding l l9 

" 
State Campus

Albany,  New York L2227
Phone # (518)  457-2070

Pet i t ioner  t  s  Representat ive
Robert  L.  Adams
41  Second  S t ree t
T r o y ,  N Y  1 2 1 8 0

AND
Edward V. Regan
Of f i ce  o f  the  Sta te  Compt ro l le r
Alfred E. Srni th Bui lding
Albany, NY L2236

AND
Taxing Bureaurs Representat ive

Very truly yours,

STATE TAX COMMISSION

Robert Mensing
Iulortgage & Real Estate Transfer Tax Unit,
Bul lding / /9 -  Roon 403
State Campus
Albany ,  NY 12227

AND
Cathy B. Connors
Director of Finance
Albany County Department of Finance
112 Sta te  S t ree t '  Roorn  800
Albany, NY 12207



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BARRY M. GRAY AND REBECCA FULLER GRAY

Lo Review a Determination under Article 11
of the Tax Law wlth Reference to a Mortgage
Recorded on December 7, 1983.

DECISION

Peti t ioners, Barry M. Gray and Rebecca Ful ler Gray, 54 Wakef ield Court '

Del-mar, New York 12054, filed a petition to review a deternination under

Art ic le 11 of the Tax Law with reference to a mortgage recorded on December 7,

1 9 8 3  ( F i l e  N o .  5 1 8 8 8 ) .

A fornal hearlng was held before Brian L. Fr ieduran, Hearing Off icer,  at

the off ices of the State Tax Cornmission, Bui lding / /9,  State Off ice Caupus'

Albany, New York, on May 23, 1985 at 10:45 A.M. Pet i t toners aPpeared by

Robert L.  Adans, Esq. The Audit  Divis ion appeared by John P. Dugan, Esq.

(Thonas Sacca, Esq.,  of  counsel-) .  A Not ice of Hearlng nas also issued to the

Albany County Department of Flnance, but no one appeared on behalf thereof.

ISSUE

Whether a mortgage which l-s subject to the approval of the State of New

York Mortgage Agency and whlch is subsequently asslgned thereto is exempt from

the mortgage recording tax imposed pursuant to Article 11 of the Tax Law.

FINDINGS OF FACT

1. On December 7, 1983, Barry M. Gray and Rebecca Fu11er Gray (hereinafter

I 'pet i t ioners") purchased real property located at No. 54 Wakef ieLd Court  in the

Tonm of Bethlehem, County of Albany and State of New York. Concurrentl-y with

the purchase of sald property,  pet i t ioners executed a mortgage to the Home and
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City Savlngs Bank to secure a purchase money loan in the sum of $611000.00.

Although said loan had been obtained through the Home and Clty Savings Bank'

the or iginal  appl icat ion for the loan was subject to the approval of  the State

of New York Mortgage Agency (hereinafter "SONYMA") and it was intended' by all

part ies thereto, that the note and mortgage would be assigned by Hone and City

Savings Bank to SoI\m'{A af ter the recordation of the mortgage.

2. Simultaneously wlth the recordat j-on of the deed to sald Property,  on

December 7, 1983, the mortgage executed by pet i t loners to Home and City Savings

Bank was recorded ln the Office of the Albany County Clerk, at which tine

petitioners lvere required to pay mortgage recording tax in the amount of

$432.50. On the same date, Home and City Savings Bank assigned the said

mortgage to SONYMA and an Assignment of Mortgage hras flled in the Office of the

Albany County Clerk.

3. Pet l t ioners have requested a refund of $432.50, the fu1l  amount of

mortgage recording tax imposed and paid by them upon the recordation of the

mortgage executed to Home and City Savlngs Bank and subsequently asslgned to

SONYMA. Petitioners contend that the sald mortgage !ilas exempt from the inposltLon

of mortgage recordlng tax pursuant to the provisions of sectLons 2412' 2421 and

2422 of. the Public Authorities Law. The Audit Division of the Department of

Taxat ion and Finance agrees with pet i t ioners that,  under the facts of this

case, mortgage recording tax shoul-d not have been lmposed and, therefore, that

pet i t ioners are ent i t led to a refund thereof.  The Albany County Department of

Finance refused to walve notice of hearing, but failed to appear at the hearing

held herein. I t  is apparent ly the posit ion of the Albany County Department of

Finance that the control l lng statute in thls case ls sect ion 252 of the Tax Law

whlch provldes that,  with certain specif lc exceptLons not appl icable herein, no
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mortgage of real  property si tuated within the State shal l  be exempt from the

mortgage recording tax lmposed by Art ic le 11 of the Tax Law and that pet i t ioners

are nof,  therefore, ent i t , led to a refund of mortgage recording tax pald.

4. Pursuant to the expanded authorization given to SONYMA to contract

to acquire and to acquire forward connitment nortgages, the local lending

lnst i tut ion or iginates mort.gage loans in considerat ion for SONYMAts promise to

purchase such loans. The tern "forward cornmi.tment mortgage" ls deflned in

sect lon 2402(L2) of the Publ ic Authori t ies Law to mean a mortgage for whlch a

cornrritment to advance funds is made not earlier than the date the agency issues

an invi tat ion to purchase mortgages or such later date as specif ied ln the

i .nvi tat ion. The mortgage given to the local lending l-nst i tut lon is then

pronpt, ly assigned, after recordat ion, to SONYMA. The mortgage loans uade

by the local lending inst i tut lon would not be made without SONYI"IATs promlse, in

advance, to promptly purchase such loan since, as a condit lon to purchase under

this program, the local lending inst i tut ion must cert i fy that the mortgage loan

is in addit ion to mortgages such lnst i tut ion would otherwise have made.

(Pub l - i c  Author i t ies  Law $2405-b(4) ) .  The loca l  lend ing  lns t i tu t ion  is ,  in

ef f ect, ori.glnating the mortgage loan on behalf of SONYI"IA. Furthermore ' as a

condlt ion precedent to the purchase of a forward cornmi. tment mortgager the

originat ing lending inst l tut ion warrants that such mortgage shal- l  have been

proper ly  recorded.  (Pub l ic  Author i t ies  Law S2405-b(8) (e ) )

CONCLUSIONS OF LAW

A. That the purpose of SONYMA hras set forth

Publ lc  Author i t i .es Law, pr ior  to  i ts  amendment by

1982,  which provided:

i n  sec t i on  2405 (1 )  o f  t he

Chapter  915 of  the Laws of
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"( l )  The purpose of the agency shal l  be to puchase mortgages from
banks wlthin the state during periods when there Ls an lnadequate
supply of credit  avai lable for new resident ial  mortgage loans and to
require such banks to invest an amount equal to the proceeds thereof
as rapidly as possible in new mortgages on resident ial  real  property
for faur i ly uni ts wlthin the state.r '

B. That Chapter 915 of the Laws of 1982 expanded the operat lons of SONYMA

providing, in part ,  that the agency shal l  have the power:

t t ( t )o. . .acquire, and contract to acquire, forward cornm{36ent mortgages
made by banks and to enter into advance corunitments to banks for the
purchase o f  sa id  nor tgages . . . r '  (Pub l lc  Author l t ies  Law 52404(7) (b ) ) .

C. That with respect to exemption from State taxat ion of the act iv i t ies

SONYMA, sect ion 24L2 of the Publ lc Authori t ies Law, in effect for the year

issue, provided as fol lows:

t 'S 24L2. Property and income

The property of the agency and lts incoure and operations shaLl be
exempt fron taxation or assessments of every kind and nature, other
than assessments for local lmprovenents; nor sha1l the agency be
required to pay any recording fee or transfer tax of any kind on
account of lnstrunents recorded by l t  or on l ts behalf ."

D. That sect lons 2421 and 2422 of the Publ lc Authori t ies Law provLde as

fol lows:

t 'S 242L, Inconslstent provisions of other laws superseded

Insofar as the provisions of this t i t le are lnconsistent with the
provl-sI-ons of any other 1aw, general, special or local, the provi-
sions of this t i t le shal l  be control l ing. I t  ls the intent of  the
leglslature that the provisions of this t l t le relat lng to mortgage
cornmltments and laws be construed 1iberal ly so as to effectuate the
publ ic and governmental  purposes thereof. ' r

"S  2422.  Const ruc t ion

This t i t le,  being necessary for the welfare of the state and l ts
inhabitants,  shal l  be l iberal ly construed so as to effectuate i ts
purposes .  t t

o f

a t
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Art ic le 11 of the Tax Law imposes taxes on the recording of mortgages of real

property measured by the pr lnclpal debt or obl igat ion secured by such mortage.

Sect ion 252 of such art ic le,  appl icable to exemptions from the mortgage recording

tax, provides, with certaln except lons not relevant herein, that:

" In]o mortgage of real  property si tuated within this state shal l  be
exempt.,  and no person or corporat i .on ownlng any debt or obl igat ion
secured by nortgage of real  property si tuated within this state shal l
be exempt, f ron the taxes inposed by this art lc le by reason of
any th ing  conta lned in  any  o ther  s ta tu te . . . " .

No speci . f ic  prov is ion is  made in such sect lon for  the operat ions of  SONYMA. An

apparent  ineonsistency thus ex is ts  between the Tax Law and the statute which

created SONYMA.

E.  That  sect ion 252 of  the Tax Law was enacted ln  1909 and was last

amended ln 1966.  T i t le  17 of .  Ar t ic le  8 of  the Publ lc  Author i t ies Law whlch

created SONYMA \iras enacted in I97O.

"The ru le is  wel l  set t led that  where t r^ro statutes cannot  otherwise be
reconci led,  the pr ior  general  s tatute y ie lds to the la ter  specl f ic  or
specla l  s tatute. r r  Wl l l iansburgh Power Plant  Corp.  v .  Ci ty  of  New York '
255  App .  D i v .  2L4 ,

The provlsions of the Public Authorit les Law which exempt SONYMA from the

paynent of any recording fee or transfer tax of any klnd on account of i.nstruments

reco rded  by  l t  o r  on  i t s  beha l f  a te ,  t he re fo re ,  con t ro l l l ng .

F. That even though SONYMA was not a party Eo the origlnal mortgage and

did not  record the same, the recording of  the mortgage was done on behal f  o f

SONYMA. Home and City Savings Bank originated the mortgage loan on behalf of

SONYMA and, as a condition precedent to the purchase of the forward commitnent

mortgage by SONYI"IAT w:rs requlred to rdarrant that the rnortgage had been properly

recorded wi th the appropr iate pub1lc of f ic la l  (Publ ic  Author i t les Law

S240s -b (8 )  ( e ) ) .
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G. That the mortgage executed by pet l t ioners to Home and Clty Savings

Bank and assigned by Houre and Clty Savings Bank to SONYMA is exempt from the

mortgage recording tax imposed pursuant to Art ic le 11 of the Tax Law.

H. That the pet i t i -on of Barry M. Gray and Rebecca FuLler Gray ls granted

and the sum of $432.50 is to be refunded, together with such interest as may be

lawfully owi.ng.

DATED: Albany, New York STATE TAX COMMISSION

DEC 1 3 i.q85
PRESIDENT

COMMISSIONER


