
STATE OF

STATE TAX

NEW YORK

CO}OfiSSION

In the Matter of the Pet i t ion
of

Envirogas, Inc.

for Redeterminati.on of Mortgage Recording Tax
under Article 11 of the Tax Law with Reference to
a Mortgage Recorded on July 30, 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Conmission, that he is over 18 years of age, and that on the
29ttr day of Apri1, 1985, he served the within notice of Decisl-on by certified
mai l  upon Envirogas, Inc.,  the pet i t ioner in the within proceedinS, bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Envirogas, Inc.
1 Grinsby Dr.
Hamburg, NY 74075

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petittoner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before ne this
29t}:. day of April-, 1985.

thor ized to
pursuant to Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Envirogas, Inc.

for Redetermination of Mortgage Recording Tax
under Article 11 of the Tax Law with Reference to
a lulortgage Recorded on July 30, 1980.

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commission, that he ls over 18 years of age, and that on the
29th day of Apri1, 1985, he served the within notice of Decision by certified
nail upon Paul M. Edgette, the representative of the petitioner in the wlthin
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Paul M. Edgette
Moot, Sprague, Marcy, landy, Fernbach & Snythe
2300 Main Place Tower
Buffalo, NY 14202

and by depositing same encl-osed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
29th day of Apri1,  1985.

ster oaths
w sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
of

Envirogas, Inc.

for Redetermination of Mortgage Recording Tax
under Article 11 of the Tax Law with Reference to
a Mortgage Recorded on July 30, 1980.

MFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commi.ssion, that he is over 18 years of age, and that on the
29th day of Apri l ,  1985, he served the within not ice of Decision by cert i f ied
mail upon Security Peoples Trust Company, the representative of the petitioner
in the within proceeding, by enclosing a true copy thereof in a securel-y sealed
postpaid wrapper addressed as fol lows:

Security Peoples Trust Company
8 0 1  S t a t e  S t .
Er ie ,  PA 1650f

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper ls the
last known address of the representative of the petitioner.

Sworn to before ne this
29th day of Apri l - ,  1985.

n 'r'!

Authorized to adm ster oaths
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STATE OF NEW YORK

STATE TAx CO}OISSION

In the Matter of the Pet i t lon
o f

Envirogas, Inc.

for Redetermination of Mortgage Recording Tax
under Article 11 of the Tax Law with Reference to
a Mortgage Recorded on July 30, 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of April, 1985, he served the within notlce of Decision by certified
nail upon Ms. Sall-y McCluskey, the representative of the petitioner ln the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Ms. Sa11y McCluskey
Connnissioner of Finance
Chautauqua County
Mayvi11e, NY L4757

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States PostaL
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
29 th  day  o f  Apr i l ,  1985.

t o a ter oa

,9-*

pursuant to Tax Law sec t ion  174
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o f

Envirogas, Inc.

for Redetermination of I' lortgage Recording Tax
under Article 11 of the Tax Law with Reference to
a Mortgage Recorded on July 30, 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an ernployee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of Apri1,  1985, he served the within not ice of Decision by cert i f ied
mail upon Mr. Donal-d L. Coe, the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mr. Donal-d L. Coe
Chautauqua County Clerk
Mayvil1e, NY L4757

and by depositing same enclosed in a postpaid properly addressed wraPper in a
post office under the exclusive care and custody of the United States Postal-
Servl-ce within the State of New York.

That deponent further says that the said addressee is the rePresentative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
29th day of  Apr i l - ,  1985.

ter oathsAuthori
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
of

Envirogas, Inc.

for Redeternination of Mortgage Reeording Tax
under Article 11 of the Tax Law with Reference to
a Mortgage Recorded on July 30, 1980.

AT'FIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he j-s over 18 years of age, and that on the
29th day of Apri1,  1985, he served the within not ice of Decision by cert i f ied
nail upon Robert Mensing, the representative of the petitioner ln the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Robert Mensing
Mortgage & Real Estate Transfer Tax Unit
Roon 403, 4th F1.
Building No. 9
State Canpus
Albany, NY 12227

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
29th day of Apri1,  1985.
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Apr i l  29 ,  1985

Envirogas, Inc.
I  Grinsby Dr.
Harnburg, NY 14075

Gentlemen:

Pl-ease take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administratlve 1eve1.
Pursuant to section(s) 2St of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Connission nay be instltuted only under
Article 78 of the Civil Practice Law and Ru1es, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months fron the
date of thi .s not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

c c : Pet i t ioner 's Representat ive
Paul M. Edgette
Moot, Sprague, Marcy, Landy, Fernbach
2300 Main Place Tower
Buffalo, l lY 14202

AND
Security Peoples Trust Conpany
8 0 1  S t a t e  S t .
Er ie ,  PA 16501

AND
Taxing Bureaurs Representative

COMMISSION

Ms. Sa1-1y McCluskey
Commissioner of Fl-nance
Chautauqua County
Mayvi.11e, NY 14757

AND
Mr. Donald L. Coe
Chautauqua County Clerk
Mayvi11e, NY 14757

AND
Robert Mensing
Mortgage & Real Estate Transfer

Tax Unit
Roon 403, 4th Fl- .
Bui lding No. 9, State Campus
Albany, NY 12227

STATE TAX

AND

Srnythe



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t l t i on

o f

ENVIROGAS, INC.

to Review a Determinat ion under Ar t ic le  11 of
the Tax Law with Reference to a Mortgage
Reco rded  on  Ju l y  30 ,  1980 .

DECISION

Petl t ioner,  Envirogas, Inc.,  I  Grinsby Drive, Hamburg, New York 14075,

f i led a pet i t ion to review a determinat ion under Art ic le 1l  of  the Tax Law with

re fe rence to  a  mor tgage recorded on  Ju ly  30 ,  1980 (F i1e  No.  41500) .

A forural  hearlng was held before Frank W. Barr ie,  Hearing Off icer,  at  the

off ices of the State Tax Connj.ssion, State Off ice Bui lding, 65 Court  Street,

Buf fa lo ,  New York ,  on  October  20 ,  1983 a t  9 :15  A.M.  w i th  a l l -  b r ie fs  to  be

subnit ted by January 30, 1984. Pet i t l -oner appeared by Moot,  Sprague, Marcy,

Landy, Fernbach & Snythe, Esqs. (Paul M. Edgette, Esq.,  of  counsel) .  The Audit

Divis ion appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of  counsel) .

ISSUES

I. Whether oi l  and gas leases are real property for purposes of the

mortgage tax.

I I .  Whether the mortgage recorded by pet i t ioner is for an indef ini te

amount ,  no t  l in i ted  to  L ts  face  anount  o f  $2 ,0001000.00 ,  and,  i f  so ,  whether

the Audit  Divis lon properly calculated pet i t ioner 's mortgage tax l iabl l i ty on

the basis of New York property secured by the mortgage.

I I I .  Whether,  assuning that the nortgage is for a def ini te amount,  pet i t loner

may al locate to New York a port ion of such def ini te amount because the mortgage

covered property si tuated part ly within and part ly ni thout New York State.
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FINDINGS OF FACT

1. On June 3, 1980, the Securi ty-Peoples Trust Company, Erie,  Pennsylvania

approved a revolving credit loan for petitioner in the amount of two million

dol lars for a period of two years. Pet i t ioner could use this loan to f inance

equipment purchases or for general  operat lng capital .  According to the loan

approval l-etter, equipment borrowings would be ftplaced on individual notes and

termed out with forty-eight equal nonthly paynents plus lnterest. . . r ' r  and

rr(o)perat ing monies may be borrowed and pald back as desired during the two

year revolver commitment".  At the end of two years, operat ing money outstanding

ttwill be termed out r.rith payback over twenty-four equal rnonthly princl-pal

pa)rments plus interest".  PetLt ioner pledged as col lateral  for this loan

ttproducing gas wel ls current ly contracted to Nat ional Fuel Gas (with the nunber

and locat ion of wel ls to be agreed upon) .  "

2.  On July 30, 1980, a mortgage between pet i t ioner (mortgagor) and

Security-Peoples Trust Company (mortgagee) was recorded in the Chautauqua

County  C lerk ts  o f f i ce  to  secure  an  indebtedness  o f  $2r000r000.00 .  The nor tgage

noted that it was made "pursuant to a loan agreement (the I loan agreement t )

dated July 29, 1980 by and between the rnortgagee and mortgagor,  ( in whtch) the

mortgagee has agreed to lend to mortgagor certain amounts up to two million

($2 ,000,000.00)  do l la rs . . . " .  A f te r  d iscuss l -ons  w i th  the  record ing  o f f i cer  fo r

Chautauqua County concerning the apportloning of the indebtedness to New York'

pet i t loner paid a mortgage tax of $4r800.00 based on a pr incipal indebtedness

of $640,000.00. This amount represented a reasonable port ion of the total

p r lnc ipa l  indebtedness  o f  $2 ,0001000.00  because accord ing  to  Char les  Jacobs

(vice president -  legal of  pet i t ioner),  "approximately one-third of the gas

wells were located within New York and two-thirds in Pennsylvania". However,
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no statement  as to the a l locat ion of  the property  to

t ime of  recordlng.

New York was flled at the

3. The second reci tal  c lause of the mortgage provided as fol lows:

"Whereas, the loans heretofore, or hereafter made by the
Mortgagee to Mortgagor pursuant to the Loan Agreement are
and wi l l  be evidenced by a Revolving Credit  Note dated
July 29, 1980 in the face amount of Two Mil l ton ($2'000,000)
Dol lars,  a Term Note, and certaln Equipment Notes'  al l  wi th
interest thereon at the rates provided therein or ln the
Loan Agreement,  to be repaid at the t imes therein set forth
and subject to such other terms and condit ions as provided
by the Loan Agreement,  al l  of  whlch are specif ical ly
incorpora ted  here in  by  re fe rence. .  . t ' .

The third reci tal  c lause provlded as fol lows:

t tWhereas, under the Loan Agreement '  Mortgagor has the r ight
as set forth thereln to borrow, repay and reborrow funds
until Ju1-y 1, L982 and all outstanding loans shall be
evldenced by the Revolving Credit Note and Equipnent Notes,
provided, however,  that at  no t lme shal l -  the aggregate
unpaid prlncipal amounts evidenced by the Revolving Credlt
Note an{ Equl-pment Notes exceed Two Mil l lon ($2,000,000.00)
Dol lars ' ,  and as set forth in the Loan Agreement,  the loans
evidenced by the Revolving Credit Note and not as of
July 1, 1982 being amortized on Equipment Notes shall at
that t lme be ei ther paid in ful l  or converted to a term
loan to be evidenced by the Term Note in the principal
amount equal to the unpaid principal amounts evidenced by
the Revolvlng Credit Note, less such amounts as are then
be ing  amor t i zed  on  Equ lpnent  Notes . . . t t .

4.  Sect ion 1.01 of the mortgage def ined the I 'obl lgat ionst '  secured and

col lateral ized by the mortgage to include (1) the revolving credit  note dated

JuIy 29, 1980 ln the pr inclpal face amount of $2,000,000, (11) al l  obl igat ions

of the mortgagor under the loan agreement dated July 29, 1980, ( i i i )  al l

equipment notes comtemplated by the loan agreement of July 29, 1980, ( iv)  the

term note to be executed and delivered by the petltloner to the bank ln exchange

of James W. Kirk,  assistant v ice president of
Company, conflrmed that the maximum loan was

if there was an unpaid prJ-ncLpal for equipment
revolving loan maximum would be $1'650'000.

The testimony
Peop les  Trus t
Accordingly,
$ 3 5 0 , 0 0 0 ,  t h e

the Securlty-
f o r  $2 ,000 ,000 .
loans of
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for the revolving credit  note on July 1, 1982, al l  amendments, extensions

and/or renewals of the revolving credit note, the loan agreement, the equl,pment

notes and the term note, (v i)  al l  advances by the bank to the pet i t ioner

pursuant to the revolvLng credit  note, the equlpment notes, the loan agreement

and the term note and (vi l )  the performance by pet i t ioner of al l  of  the condlt ions

of the mortgage.

In addit ion, a t tdragnet clausett  was included as fol lows:

I 'A11 other indebtedness and l iabi l - l t ies of al l  k lnds of the
mortgagor to the mortgagee, now exlst ing or hereafter
ar is ing, whether f ixed or cont ingent,  jo int  and/or several ,
direct or indirect,  pr inary ot secondary, and regardless of
how created or evidenced".

5. Pet l t loner mortgaged i ts "overr iding royalty interestf  in 213 separate

o11 and gas wells, seventy-one located ln New York and I42 located in Pennsylvania.

According to the appraisal-  of  Robert  T. Wolfe, a cert i f ied professional geologist ,

which rcas attached to the aff idavi t  of  Charles Jacobs dated October 30'  1981,

the mortgage value of the we1ls located in New York was $2,085'390.95 and of

the wel ls located in Pennsylvanl-a, $5,122,082.93. Accordingly,  28.937" of the

total  value of mortgaged property (or $71207,473.88) was located Ln New York.

6. In Part  I I  of  the mortgage, "Creat ion of Securl tyt ' ,  pet l t ioner granted

a securi ty interest to the bank in the 213 oi1 and gas wel1s ( the borrowLng

)
base propert ies-) with the fol lowing condit lon:

,,'  
"BorrowLng base propert iestt  rdas def ined in the mortgage as t ta1l  of  mortgagorts
r ight,  t i t le and interest ln and to the Oi l  and Gas and/or mlneral  leases,
subleases, farm-outs, royalt ies, over-r ldlng royalt ies, net prof l - ts,
interests,  product, ion payments, working interests and simi lar mlneral
in te res ts . . . t t .  "O i l  and gas"  was de f ined as  f 'a l l  gas ,  o i l ,  cas inghead
gas, dr ip gasol ine, natural  gasol ine and condensate and al l  other l iquid
and gaseous hydrocarbonsrr.  Schedul-e I  at tached to the mortgage ident i f ied
in detal l  each of the 213 oi l  and gas wel ls.
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"To the extent this conveyance and grant of realty coll-ateral
shal l  be consldered as creat ing a mortgage l ien on a real
property l -nterest of  mortgagor in the State of New York'
the maximum princlpal amount of the lien and effect hereof
on such real property interest shal l  be restr icted to the
s u m  o f  $ 6 4 0 , 0 0 0 . 0 0 " .

7. In a let ter dated August 6, 1980, the Audit  Divis ion advised pet i t ioner

that insufficient mortgage tax was paid upon recording the mortgage and that it

was dl"rect ing the recording off icer of Chautauqua County to place an rfestoppel

notat ionfr  pursuant to Tax Law sect ion 258 on the mortgage. The Audit  Divis ion

al leged that the pr inclpal indebtedness secured could not be deternined from

the terns of the mortgage and that morcgage tax was due on the value of the

property covered by the mortgage. Accordingly,  the Audit  Divis ion requested

that petitioner supply it with additional inforrnation so lt could deternine the

value of the New York property covered by the mortgage.

8 .  The Aud i t  D iv is ion  accepted  the  geo log is t fs  va lua t ion  o f  $2 '085,390.00

for New York oi l  and gas wel ls secured by the mortgage, and calculated mortgage

tax  due o f  $10,833.00  p lus  pena l ty  (under  Tax  Law $258)  as  fo l lows:

Basic Tax
(50c  fo r  each $100)

Speclal  addit ional tax
(25C fox  each $100)

Total  tax due on recording
Tax paid at recording

Balance of Tax Due $  10 ,833 .00

9. In a let ter dated Januaty 27, 1982, pet i t ioner requested a refund of

$465.00  o f  the  mor tgage tax  pa id  on  record ing  o f  $+ ,800.00  because " (b )ased

upon the information submitted ( the geologistrs appraisal) ,  the value of the

propert ies located within New York represents 28.92 of the total  value of the

properties covered by the mortgage (while tax r^ras computed as if 327" of t}re

total  value of the propert ies were in New York)".

$ t0 ,422 .00

5 ,211 .00

$  15 ,  633  .  00
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10 .  In  i t s  pe t l t ion  da ted  October  24 ,  1980,  pe t i t ioner  reques ted  a  re fund

of the ent ire $4r800.00 nortgage tax pald at recording because the "property

whlch was mortgaged . . .  does not const i tute real property si tuated in the State

for the purpose of Art ic le 11 of the Tax Law".

CONCLUSIONS OF LAI,{

A. That the term rrmortgage" ls def ined ln Tax Law $250 for purposes of

Art ic le 11, Tax on Mortgages, as including "every mortgage or deed of t rust

which imposes a l len on or affects the t i t le to real propertyrr .

In i ts pet i t ion, the pet l- t ioner argued that the recording of the

mortgage at issue r^ras not taxable because l t  did not lmpose a l ien on real

property.  However,  this Conmission in the past has held that oi l  and gas

leaseholds are leaseholds of real  property.  Matter of  Ttre At lant ic Ref ining

Company, State Tax Commlssion, JuIy 22, 1963. In addit ion, pursuant to General

Construct ion Law $39, oi l  and gas leases are properly considered real property

for tax purposes.

B. That pursuant to Tax Law 5253, the taxable amount for purposes of the

mortgage tax is the maximum amount of principal indebtedness that can be

secured by the mortgage under any circumstances.

C. That pursuant to Tax Law $256, lf the maximum amount secured by the

mortgage is not set forth in the mortgage or a sworn statement at the time the

mortgage is recorded, the value of the property covered by the mortgage is the

basis of the tax.

D. That a mortgage t 'which, in addit ion to reci t ing that the mortgage is

to secure an indebtedness of a stated amount,  contains a general  c lause lndicat ing

that l t  l -s also to extend to other debts not specif ical ly mentioned.. .  may

create a problem of construct lon in determining what debts the part ies intended



-  t -

to be secured by the mortgage.. .  The quest ion whether a rdragnetr c l-ause in a

mortgage covers the secondary l iabl l i t les of the mortgagor to the mortgagee.. .

is one of intent ion to be determined by the wording of the nortgage". 38 NY

Jur,  Mortgages and Deeds of Trust $58.

The thlrd reci tal  c lause noted in Finding of Fact "3",  shows the

intent ion of the pet i t ioner and the nortgagee to l i rni t  the pr incipal-  lndebtedness

to an amount not in excess of $2r0001000.00 and thereby conf lnes the operat lon

of the dragnet clause, noted in Finding of Fact "4t ' ,  *pE, to such amount.

Accord ing ly ,  the  mor tgage is  fo r  the  de f in l te  amount  o f  $2r000r000.00 .  However ,

it should be noted, any additional advances to the petitioner made pursuant to

the revoLving credit  note, and made after a part ial  payment reduced the aggregate

unpaid pr lncipal below the $2,000,000 maximun indebtedness secured by the

mortgage, are subject to the mortgage tax upon recording.

Furthermore, as noted in Finding of Fact "6t ' ,  herein, the mortgage

expressly provided that I'the maximum principal amount of the lien and effect

hereof on such real property interest (oi1 and gas we1ls located in New York)

sha l l  be  res t r i c ted  to  the  sum o f  $640,000" .

E. That pursuant to Tax Law $253, pet i t ioner properly paid mortgage tax

in  the  amount  o f  $4 ,800.00  on  a  p r inc lpa l  indebtedness  o f  $640 '000.00 ,  wh ich

was the maximum amount expressly secured by the mortgage on real property

si tuated withln New York.
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here in ,

DATED:
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That the pet i t ion of Envirogas, Inc. is granted

but ,  ln  a l l  o ther  respec ts ,  i s  den ied .

Albany, New York STATE TAX

to the extent noted

COMMISSION

APR 2 e 1985

COMMISSIONER

>. \r(Jtr,JU


