
STATE OF NEW YORK

STATE TAX COMI'IISSION

In the Matter of the Pet i t ion
o f

Elmhurst Queens Boulevard Homes, Inc.

to Review a Determinat ion under Art ic l-e 11 of
the Tax Law with Reference to Mortgages
Recorded ln  1983 & 1984.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she Ls an employee of the State Tax Co'nmission, that he/she is over 18 years
of age, and that on the 19th day of June, 1986, he/she served the withln not ice
of Decision by cert i f ied mai l  upon Elmhurst Queens Boulevard Homes, Inc. the
pet l t loner in the within proceedlng, by enclosing a true copy thereof in a
securely sealed postpaid r^rrapper addressed as foLlows:

Elmhurst Queens Boulevard Homes, Inc.
25  W.  43rd  St ree t
New York, NY

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wl th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before rne this
19 th  day  o f  June ,  1986 .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said r^rrapPer is the last knom address

/ i , , : i t  t l 4  
' ) t i / , i  , t

n is te r  oa t
Law sect lon



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Elrnhurst Queens Boulevard Homes, Inc. AFFIDAVIT OF MAILING

to Revlew a Determinat ion under Art ic le 11 of
the Tax Law with Reference to Mortgages
Recorded in  1983 & 1984.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State 1a1 Qemrnission, that he/she is over 18 years
of age, and that on the 19th day of June, 1986, he served the within not lce of
Decision by cert i f ied rnal l  upon Bernard Finkel,  the representat ive of the
pet i t ioner in the within proceedlng, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Bernard Finkel
Argiriou & Flnkel
666 Third Ave.
New York ,  NY 10017

and by deposi t ing
post  of f ice under
Service within the

That deponent
o f  t he  pe t i t i one r
last known address

same enclosed ln a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee ls the rePresentat ive
herein and that the address set forth on sald htrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me th is
19 th  day  o f  June ,  1986 .

Ehor ized to
pursuant to T

l s t e r  oa t
sec t i on



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I 4 I  Y O R K  1 2 2 2 7

June 19 ,  1986

Elnhurst Queens Boulevard Homes, Inc.
25  W,  43rd  St ree t
New York, NY

Gentlemen:

Please take not, lce of the Declslon of the State Tax Connission enclosed
herewith.

You have now exhausted your rlght of review at the adninistratlve level.
Pursuant to sect lon(s) 25I of  the Tax Law, a proceedlng in court  to revield an
adverse decision by the State Tax Conmisslon nay be instltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be commenced ln the
Supreme Court of the St,ate of New York, Albany County, wlchln 4 rnonths from the
date of thls not ice.

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with thls declslon may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessnent Revlew Unit
Bul ldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

cc: Taxing Bureauts Representat ive

Petl t loner I  s Representat ive:
Bernard Flnkel
Argiriou & Flnkel
666 Third Ave.
New York, NY 10017



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ELMHURST QUEENS BOULEVARD HOMES, INC.

to Review a Determinat ion under Ar t ic le  11
of the Tax Law wl-th Reference to Mortgages
Reco rded  l n  1983  and  1984 .

DECISION

Peti t ioner,  Elmhurst Queens Boulevard Hones, Inc.e 25 West 43rd Street,

New York, New York, f i led a pet i t ion to review a determinat ion under Art ic le l l

of  the Tax Law with reference to mortgages recorded in 1983 and 1984 (Fi l -e No.

s6795) .

A hearing was held before Brian L. Fr iedrnan, HearLng OffJ.cer '  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on March 4, 1986 at i0:45 A.M. Pet l- t loner appeared by Arglr lou & Fl-nkel,

Esqs. (Bernard Finkel,  Esq. r  of  counsel) .  The Audtt  Dlvis ion appeared by

John P.  Dugan,  Esq.  (Mark  F .  Vo lk ,  Esq. ,  o f  counse l ) .  The C i ty  o f  New York

appeared by  Freder ick  A .  O.  Schwarz ,  J r . ,  Esq.  (G lenn Newman,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Register of the City of New York, Queens County, may properly

aggregate, for purposes of the mortgage recording tax, ten mortgages'  certain

of which hrere executed on the same date, al-l executed and delivered by the same

mortgagor to the same mortgagee, encumberlng f ive separate lots,  thereby subject ing

said mortgages to a higher tax rate.
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FINDINGS OF FACT

On July 15, 1985, the part ies herein entered into a wri t ten st ipulat ion of

facts,  the contents of which are summarlzed in Findings of Fact "1" through

l t 3 i l .

1. El-nhurst Queens Boulevard Homes, Inc. (hereinafter "petLt ioner") is

engaged in the construct lon of three-family houses within the County of Queens,

City and State of New York.

2, 0n September 2, 1983, pet i t ioner duly executed and del ivered f ive

separate mortgages, covering separate, cont iguous port ions of land owned by

pet i t ioner on the northerly slde of 47th Avenue west of the wester ly side of

82nd Street in the Borough and County of Queens, to Astor ia Federal  Savings and

Loan Associat ion (hereinafter I 'Astor ia").  Each of said mortgages was in the

p r i n c i p a l  s u m  o f  $ 1 6 0 , 0 0 0 . 0 0 .

3. The rnortgages were del ivered by Astor ia to Securi ty Ti t le and Guaranty

Courpany for purposes of recording the same. On September 16, 1983, each of the

said mortgages hras presented by Securl ty Ti t le and Guaranty Company, as agent

for pet l t ioner,  for recordlng at the off ice of the City Regtster '  Queens County

and mortgage recording tax in the amount of $2,400.00 was tendered to the

Reg ls te r  fo r  each mor tgage ($12,000.00  in  to ta l ) ,  sa id  amount  hav ing  been

computed at the rate of 1|  percent of the pr lncipal debt or obl igat ion, the

ra te  app l i cab le  to  mor tgages o f  less  than $500,000.00 .  The Reg ls te r  re fused to

record the mortgages unless a mortgage recording tax of $3,600.00 was paid for

each mor tgage ($18,000.00  in  to ta l - ) .  The Reg is te r  took  the  pos l t ion  tha t  the

f ive mortgages must be aggregated and, therefore, that the mortgage recording

tax rate ot 2l  percent was appl icable sLnce the pr incl-pal  debt or obl i -gat ion

secured by  the  f i ve  mor tgages,  in  the  aggregate ,  exceeded $500r000.00 .  In
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accordance r^r i th the rul ing of the Register,  Securi ty Ti t l -e and Guaranty, as

agent for pet i t ioner,  paid, under protest,  a total  nortgage recording tax of

$I8,000.00 for the f ive mortgages, said amount represent ing tax i rnposed at the

rate of 2l  percent of the aggregated pr incipal debts or obl igat ions of the f ive

mortgages. Pet i t ioner claims that the f ive mortgages should not have been

aggregated by the Regi-ster and that the rnortgage recordlng tax should have been

imposed a t  the  ra te  o f  l |  percent .  Pet i t loner  has ,  there fore '  reques ted  a

refund in the amount of $6,000.00, the dl f ference between the mortgage recordlng

tax paid and $12r000.00, the amount of mortgage recording tax whl-ch would have

been due had the mortgages not been aggregated.

4. Subsequent to the execut ion, del ivery and recordat ion of the aforesaid

f ive mortgages, and on the same date on which pet i t ioner conveyed each of the

parcels encumbered by the or iginal  f ive mortgages to purchasers thereof,

pet l t ioner executed and del ivered to Astor ia f ive addit lonal nortgages, one each

on each of the five parcels previously encumbered by the mortgages referred to

in Findings of Fact rr2" and "3".  These mortgages were obtained by pet i t ioner

at the request of the purchasers of each of the houses who desired to assume a

mortgage ln a greater amount.  These mortgages \^tere as fol lows:

Date Address Amount Date Recorded

These

single

by the

at  the

3 /28184  80 -33  47 th  Avenue  $27 ,000 .00  4 /24 /84
3 /28 /84  80 -35  47 th  Avenue  27 ,000 .00  4 /24 /84
4 /9 /84  80 -29  47 th  Avenue  27 ,000 .00  5 /L /84
4 /23 /84  80 -31  47 th  Avenue  27 ,000 .00  5 / I7  /84
5 /2 /84  80 -37  47 th  Avenue  25 ,000 .00  611184

f ive mortgages were consol idated wi th the or ig inal  f lve mortgages into a

f i rs t  l ien on each parcel  of  property  and r {ere then extended and assumed

purchasers of  each parcel .  The mortgages were presented for  recordl ,ng

of f ice of  the Ci ty  Reglster ,  Queens County and mortgage recording tax,
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computed at the rate of 1|  percent of the pr lncipal debt or obl igat ion, the

ra te  app l i cab le  to  mor tgages o f  less  than $500,000.00 ,  was  tendered.  The C i ty

Register refused to record the mortgages unJ-ess a mortgage recordlng tax

computed at the rate of 2|  percent was paid. The City Register claimed that

since the aggregate amount of the or lginal-  mortgages exceeded $500,000.00,

consolidation of the new mortgages with the original mortgages only served to

increase the amount by which the mortgages exceeded the $500,000.00 threshold.

Pet i t ioner contends that the proper amount of mortgage recording tax which

shou ld  have been co l lec ted  by  the  C i ty  Reg is te r  was  $11995.00 ,  o r  l l  percent  o f

the  to ta l  p r inc ipa l  debt  o r  ob l iga t lon  o f  the  f i ve  mor tgages ($133,000.00) .

Pet i t ioner was, however,  required to pay the surn of $2 1992.50 (2I percent of

$133,000.00)  and d id  so  under  p ro tes t  and,  there fore ,  reques ts  a  re fund ln  the

a m o u n t  o f  $ 9 9 7 . 0 0 .

5. The or iginal  f lve mortgages were obtained by pet i t ioner as construct ion

loans from Astoria as part of an overall commitment which included permanent

loans to be assumed by the purchaser of each of the houses upon complet ion of

construction thereof by petitioner. The mortgages contained a bullding loan

agreement which provided that the proceeds from said buil-ding l-oan were to be

used by pet i t ioner for construct ion of a house on each of the separate lots.

Each of the three-farni ly houses constructed by pet l t ioner was subsequent ly sold

to a separate purchaser who assumed the mortgage which encumbered the separate

Iot on whlch his house was constructed.

6. At the t ime at which the or lginal  f ive mortgages and the subsequent

f ive mortgages hrere recorded, the propert ies encumbered by said mortgages

conslsted of a single tax lot .  Ult inately,  the single tax lot  was subdivided

into separate tax lots.  I t  is the content l-on of the City of New York that the
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Cl ty  Register  proper ly  aggregated the mortgages hereln s ince each mortgage l t ras

secured by a parcel  of  land made up of  a s ingle tax lo t .

CONCLUSIONS 0F LAI4I

A.  Tha t  sec t i on  253 .1  o f  t he  Tax  Law p rov ides ,  i n  pa r t '  t ha t :

" [a]  tax of  f i f ty  cents for  each one hundred dol lars and each remain ing

major  f ract ion thereof  of  pr lnc ipal  debt  or  obl igat ion whl"ch is ,  or

under any contingency may be secured at the date of the execution
thereof  or  at  any t lme thereaf ter  by a mortgage of  real  Property
s l tuated wl- th in the state recorded on or  af ter  the f i rs t  day of  Ju ly '

n ineteen hundred and s ix ,  ls  hereby Lmposed on each such mo3jggg. . . t ' .
(Ernphasls added. )

Subdiv is ions l -a(a)  and 2(a)  of  sect ion 253 i rnpose addi t ional  taxes of  twenty- f ive

cen ts  each  on  each  $100 .00  o f  p r l nc ipa l  i ndeb tedness ,  w i t h  ce r ta ln  excep t i ons

not  appl icable here ln.

B.  That  sect ion 253-a of  the Tax Law author izes any c i ty  ln  New York

having a populat ion of  one mi l l lon or  more to adopt  local  laws imposing,  r rwLth

respect  to  real  property  secur ing a pr inc lpal  debt  or  obl lgat ion of  less than

f ive hundred thousand dol lars,  a tax of  f i f ty  cents,  wi th respect  to  one'  two

or three- fani ly  houses,  ind iv idual  cooperat ive apartments and indiv idual

residentlal condominlum units securing a principal debt or obligatlon of f ive

hundred thousand dol lars or  more,  a tax of  s ix ty- two and one-hal f  cents,  and

wi th respect  to  a l l  o ther  real  property  a tax of  one dol lar  and twenty- f lve

cents,  for  each one hundred dol lars and each remaln ing major  f ract ion thereof

of  pr inc lpal  debt  or  obl igat ion which is  or  under any cont ingency may be

secured at  the date of  execut ion thereof ,  or  at  any t ime thereaf tet ,  by a

mor tgage  on  such  rea l  p rope r t y . . . r t .  Sec tLon  W46-1 .0  o f  T l t l e  W o f  t he  Adn in l -

s t rat ive Code of  the Ci ty  of  New York adopts the language of  sect ion 253 and

imposes the tax author ized by sect ion 253-a.



-6 -

C. That the language of both sect ion 253

W46-1.0 of the Adninistrat ive Code of the City

the Tax Law and section

New York expressly  s tates

o f

o f

that the tax ls imposed on tteach such mortgage". There is no provision for

aggregat ing mortgages merely because they apply to the same Property.

D. That there is no statutory provlsion for aggregat ing mortgages because

they apply to cont iguous port ions of a single tax lot ,  are between the same

mortgagor and nortgagee or are presented for recording at the same t ime. In

the instant case, each of the or lginal  f ive $160r000.00 rnortgages r4rere bui lding

loan mortgages to secure bui lding loans to pet i t loner by Astor ia,  the proceeds

of which were used by pet i t ioner to construct three-family houses on each of

f ive cont iguous parcels of what or iginal ly conslsted of a sJ.ngle tax lot .  At

the request of the ul t l -mate purchasers of the three-famlly houses'  pet i t ioner

obtained addit ional urortgages on each parcel which were consol idated with the

orlginal  mortgage, extended and assumed by the purchaser.  Even when aggregated

wi th  the  or ig lna l  $160r000.00  mor tgage,  none o f  the  conso l ida ted  mor tgages on

any single parcel had a pr lncipal debt or obl igat ion of $500,000.00 or more.

There was, therefore, no basis for the Register of the City of New York, Queens

County to aggregate the f ive or iglnal  $160,000.00 mortgages and no basis for

said Register to aggregate the f ive subsequent mortgages and impose the nortgage

recording tax on the recordat ion thereof at the higher rate appl icable to

mortgages securing a pr inclpal debt or obl lgat ion of $500r000.00 or more (Matter

o f  Che lsea-19th  St ree t  Assoc ia tes ,  S ta te  Tax  CornmlssLon,  January  31 ,  1984) .
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of Elrnhurst Queens Boulevard Homes,

to be refunded, together with such

Inc. is granted

lnterest as may

E. That the pet i t ion

and the  sum o f  $6 ,997.00  is

be lawful ly owing.

DATED: Albany, New York

JUN 1 91980
STATE TAX COMMISSION

PRESIDENT


