
STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sot ir los Econopouly

for Redetermination of a DeflcLency or Revlsion
of a Determination or Refund of Mortgage Recording
Tax under Art ic le 1l  of  the Tax Law for Mortgages
Recorded on March 4, 1983 and June 14, 1984.

AT'FIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, belng duly sworn, deposes and says that she is an
employee of the State Tax Cornmission, that she ls over 18 years of age, and that
on the 13th day of December, 1985, she served the wlthln not ice of Decislon by
cert i f ied mai l  upon Sot ir ios Econopouly,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Sot ir ios Econopouly
I Sierks Lane
Roslyn Harbor, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet l t ioner
hereln and that the address set forth on said rrrrapper Ls the last known address
of  the  pe t i t ioner .

Sworn to before me thls
13 th  day  o f  Deceubeg,  1985.

/' 
"/", /  t ,. ' f  L , r , . r . . ' / . r 1  .  ' t , ' , . , " .  , , , , 2 ,  , , _ )

Authorized fo adnlnister oaths
pursuant to Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Sot i r ios Econopouly

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Mortgage Recording
Tax under Ar t ic le  1 l  o f  the Tax Law for  Mortgages
Recorded on March 4,  1983 & June 14,  1984.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, being duly sworn, deposes and says that she ls an
employee of the State Tax Comrnlssion, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the within not ice of Decislon by
cert i f led mai l  upon Robert  Mensingr the representat ive of the pet i t ioner in
the wlthln proceedlng, by enclosing a true copy thereof in a securel-y sealed
postpaid wrapper addressed as fol lows:

Robert Mensing
Mortgage & Real Estate Transfer Tax Unit
Bui lding 9, Room 403, State Canpus
Albany, NY 12227

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representat lve
of the pet i t loner herein and that the address set forth on said wrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn"to before me this
13th'  day . .df  DecemberT 1985mber/

'i 
,/

i s te r  oa thsfo
Law sect ion 174



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet l t ion
o f

Sot ir ios Econopouly

for Redeterminat lon of a Def ic iency or Revlsion
of a Determlnatl-on or Refund of Nlortgage Recording
Tax under Article 11 of the Tax Law for Mortgages
Recorded on  March  4 ,  1983 & June 14 ,  1984.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Ilagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commlssion, that she ls over 18 years of age, and that
on the 13th day of December, 1985, she served the within not ice of Declslon by
cert i f ied mai l  upon Arnold J.  Rossr the representat lve of the pet i t ioner ln the
within proceedlng, by encloslng a true copy thereof ln a securely sealed
postpald hrrapper addressed as fol lows:

Arnold J.  Ross
Goldfeld, Charak & Ross
485 Madison Avenue
New York, NY 10022

and by deposit lng same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat lve
of the petitl-oner herein and that the address set forth on said ltrapper l-s the
last knor^m address of the representat ive of the pet i t ioner.

Sworn to before me this

PUrSuant to Tax Law sect ion L74



STATE OF NEhI YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t ion :
o f

Sot ir ios Econopouly :

for Redeterminat ion of a Def ic lency or Revision :
of a Determlnation or Refund of Mortgage Recording
Tax under Article 11 of the Tax Law for Mortgages :
Recorded on March 4, 1983 & June 14, L984.

:

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany z

Connie A. Hagelund, being duly sworn, deposes and says that she ls an
employee of the State Tax Connission, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the wlthin not ice of Decislon by
cert i f ied nal l  upon Joy A. Bobrow, the representat ive of the pet i t ioner in the
within proceeding, bI enclosing a true copy thereof in a securely sealed
postpaLd rrrrapper addressed as fol lows:

Joy A. Bobrow
Deputy City Register,  Queens Co.
90-25 Sutphin Blvd.
Jamaica, NY 11435

and by deposit ing
post off ice under
Servi.ce wlthin the

That deponent
o f  the  pe t i t ioner
last knorrrn address

same enclosed in a postpaid properl-y addressed wrapper in a
the excluslve care and custody of the United States Postal

State of New York.

further says that the said addressee ls the rePresentat ive
herein and that the address set forth on sald wrapper l-s the

of the representat ive of the pet i t ioner,

Sworn to
l3 rh

t e r  oa t s
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sot ir ios Econopouly

for Redeterminat ion of a Def ic lency or Revision
of a Determination or Refund of Mortgage Recordlng
Tax under Article 11 of the Tax Law for Mortgages
Recorded on March 4, 1983 & June 14, 1984.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connle A. Hagel-und, belng duly sworn, deposes and says that she ls an
ernployee of the State Tax Courmlssion, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the within not ice of Decislon by
cert i f ied mai l  upon W. Bernard Richl-and, the representat lve of the Pet l t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol l -ows:

W. Bernard Rlchland
Corporat ion Counci l ,  City of New York
Municlpal Building
New York, NY 10007

and by deposlt lng
post off lce under
Service within the

That deponent
of the pet i t loner
last knorrm address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal-

State of New York.

further says that the said addressee is the representat ive
herein and that. the address set forth on said lilrapper ls the

of the representat ive of the pet i t ioner.

Sworn to before me

i s t e r  oa t
pursuant to Tax Law sect lon I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sot ir los Econopouly :

for Redeterminat ion of a Def lc iency or Revlsion :
of a Deterurination or Refund of Mortgage Recording
Tax under Art ic le 11 of the Tax Law for Mortgages :
Recorded on  March  4 ,  1983 & June 14 ,  L984.

:

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, belng duly sworn, deposes and says that she is an
employee of the State Tax Commission, that she is over 18 years of age, and that
on the l3th day of December, 1985, she served the wlthin not ice of Decislon by
cert l f ied mai l  upon Samuel Brel- ter & Co.,  Inc.r  the representat ive of the
pet l t loner ln the wlthln proceedlng, by enclosing a true copy thereof in a
securely sealed postpaid hrrapper addressed as fol lows:

Samuel  Bre i te r  &  Co. ,  Inc .
570 7 th  Ave.
New York, NY 10018

and by deposit ing same enclosed ln a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withl-n the State of New York.

That  deponent  fur ther  says that  the sal -d addressee ls  the rePresentat ive
of  the pet i t ioner  here in and that  the address set  for th on saLd wrapper is  the
last  knorrm address of  the representat lve of  the pet i t ioner .

before me thlsShrorn to
f. Deg/nber,

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t lon
o f

Sot ir ios Econopouly

for Redeterminat lon of a Def ic lency or Revision
of a Determination or Refund of Mortgage Recording
Tax under Art ic le 11 of the Tax Law for Mortgages
Recorded on  March  4 ,  1983 & June 14 ,  1984.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany .

Connie A. Hagelund, being duly sworn, deposes and says that she ls an
employee of the State Tax Commission, that she is over 18 years of age, and that
on the 13th day of Decenber,  1985, she served the within not ice of Declsion by
cert i f ied mai l  upon Ponce Deleon Federal  Savings & Loan Assoclat ion, the repre-
sentat ive of the pet i t ioner in the wlthin proceeding, bI enclosing a true copy
thereof in a securely seal-ed postpaid wrapper addressed as fol lows:

Ponce Deleon Federal Savings & Loan Association
951 Southern Blvd.
Bronx, NY 10459

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee is the representat lve
of the pet i t ioner herein and that the address set forth on said l t rapper ls the
last knonm address of the representat ive of the pet i t ioner.

before me thl-s
ember,

is ter oat
Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  L 2 2 2 7

D e c e m b e r  1 3 , 1 9 8 5

Sot i r ios Econopouly
1 Sierks Lane
Roslyn Harbor ,  New York

Dear Mr.  Econopouly:

P1ease take not ice of  the Deci ,s ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  251 of  Ehe Tax Law, a proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commission may be inst i tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be conmenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi rh in 4 months f rour  the
da te  o f  t h i s  no t i ce .

Inqui r ies concernlng the comput ,at ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone / /  (518) 457-2070

cc :  Pet i t ioner rs  Representa t ive
Arnold J.  Ross AND
Gold fe ld ,  Charak  & Ross
485 Madison Avenue
New York ,  NY 10022

AND
Joy A. Bobrow
Deputy City Register -  Queens Co.
90-25 Sutphin Blvd.
Jamaica ,  NY 11435

AND
Samuel  Bre i te r  &  Co. ,  Inc .
5 7 0  7 t h  A v e .
New York ,  NY 10018
Taxing Bureaur s Representat ive

Very truly yours,

STATE TAX COMMISSION

W. Bernard Richland
Corporat ion Counci l '  Ci ty of New York
Municipal  Bui lding
New York ,  NY 10007

AND
Ponce Deleon Federal  Savi.ngs & Loan Assoc.
951 Southern  B lvd .
Bronx, NY L0459

AND
Robert Mensing
Mortgage & Real Estate Transfer Tax Unit
Bui lding /19, Room 403, State Campus

Albany ,  NY L2227



STATE 0F NEI4r YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

SOTIRIOS ECONOPOULY

to Review a Determlnat ion under Ar t lc le  11
of  the Tax Law wi th Reference to Mortgages
Reco rded  on  March  4 ,  1983  and  June  14 ,  1983 .

1 .

formed a

Cattleman

DECISION

Petl t ioner,  Sot ir los Econopouly,  1 Sierks Lane, Roslyn Harbor,  New York'

f i led a pet i t , ion to review a determinat i .on under Art ic le 11 of the Tax Law wlth

re fe rence to  mor tgages recorded on  l , la rch  4 ,  1983 and June 14 ,  1983.  (F i le  No.  52300) .

A formal hearing was held before Brian L. Fr lednan, Hearlng Off icer,  at

the off ices of the State Tax Cournission, Two World Trade Center,  New York'  New

York ,  on  June 25 ,  1985 a t  9 :15  A.M.  Pet i t ioner  appeared by  Arno ld  J .  Ross ,

Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. (Thonas Sacca, Esq. '

of  counsel) .  The City of New York appeared by Frederick A. O. Schwarz, Jr. ,

Esq.  (G lenn Newman,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Reglster of the Clty of New York, Queens County, mal properly

aggregate two mortgages executed on the same date by the same uortgagor

to di f ferent mortgagees, encumberi .ng some of the same parcels of real  property,  for

purposes of the mortgage recording tax, thereby subject ing sald mortgages to a

h igher  tax  ra te .

FINDINGS OF FACT

Sotlr ios Econopouly (hereinafter "pet i t ionert ' )  and an unrelated party

corporat ion known as Catt leman Palace, Inc. which purchased The

Restaurant at 5 East 45th Street,  New York, New York. On l" larch 3,



-2 -

1983, Catt leman Palace, Inc. ent,ered into a loan agreement with Sanuel Brei ter

& Co.,  Inc. (hereinafter "Brel ter")  whereby i t  borrowed from Breiter the sum of

$104,000.00  and ob ta ined a  le t te r  o f  c red i t  in  the  amount  o f .  $L24,000.00  ln

favor of the sel ler of  The Catt leman Restaurant to cover a port lon of the

purchase pr ice. Pet i t ioner guaranteed the loan by Brei ter fot  the purchase of

The Cattleman Restaurant by the said corporation and, as collateral securlty

for the loan guarantyr he executed a mortgage in the amount of $2501000.00 to

Bre i te r  cover ing  th ree  parce ls  o f  p roper ty  owned by  pe t i t ioner .  The $250r000.00

mortgage covered not only the amount advanced by Breiter toward the restaurant

purchase, but also covered interest unt i l  the matur i ty of the loan, approximately

36 nonths later.  The Brei ter mortgage covered three separate Parcels of real

property,  53-04 to 53-20 Roosevelt  Avenue, Queens, New York, 90-01 Roosevelt

Avenue, Jackson Heights, New York, and 90-13 Elmhurst Avenue, Jackson Heightsr

New York. The Brei ter mortgage was recorded on March 4, 1983 and the sum of

$31750.00  was pa id  to  the  Reg is te r  o f  the  C l ty  o f  New York ,  Queens County ,

for mortgage recording tax. The Register imposed the mortgage recording

tax at the rate of 1l  percent of the pr inclpal debt or obl igat ion, the rate

app l lcab le  to  mor tgages o f  less  than $500,000.00 .

2 .  Pr io r  to  execut ion  o f  the  Bre i te r  mor tgage,  on  December  15 ,  1982 '

petitioner had entered into a contract, to purchase property locat.ed at 90-13

Efunhurst Avenue, Queens, New York for the sum of $75,000.00 from Embarques

Mundo Packing & Shipping Co.,  Inc. In conjunct ion with thls purchase, Pet i t ioner

obtalned a mortgage loan commltment from Ponce De Leon Federal Savlngs and Loan

Associat ion (hereinafter rrPonce De Leon") in the amount of $250'000.00, the

proceeds of whlch \dere to be used to purchase the Elmhurst Avenue Property and

to ref inance exist lng nortgages upon property already owned by pet i t loner at
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90-01 Roosevelt  Avenue, Queens, New york. On March 3, 1983, pet i t , ioner executed

a mortgage to Ponce De Leon i .n the amount of $2501000.00, covering the propert ies

located at 90-13 Elnhurst Avenue and 90-01 Roosevelt  Avenue, Queens, New York.

The Ponce De Leon mortgage was recorded on June 14, 1983. At the t ime of the

recording of sald mortgage, the Register of the Clty of New York, Queens County,

lnposed the mortgage recording tax at the rate of 2|  percent of the pr lncipal

debt  o r  ob l lga t ion ,  the  ra te  app l i cab le  to  mor tgages 'o f  $5001000.00  or  more .

The Register took the posit lon that the Brel ter mortgage and the Ponce De Leon

mortgage had to be aggregated since the pr inclpal debt or obl igat ion secured

by  the  t rdo  mor tgages,  in  the  aggregate ,  was  $500,000.00 .  In  accordance w i th

the rul lng of the Register,  pet i t ioner pald a mortgage recordl-ng tax of

$51625.00  and has  reques ted  a  re fund o f  $1 ,875.00 ,  the  d i f fe rence be tween the

mortgage recording tax paid and $31750.00, the amount of mortgage recording tax

which would have been due had the mortgages not been aggregated.

3. Pet i t loner maintains that the pr inclpal amounts of the two mortgages

should not have been aggregated since each was a separate mortgage to separate

mortgagees with di f ferent payment terms, for unrelated purposes. In addit lon'

pet i t ioner contends that the Brei ter mortgage covered a parcel of  real

p roper ty  no t  inc luded in  the  Ponce De Leon mor tgage,  i .e . ,  53-04  to  53-20

Roosevelt  Avenue, Queens, New York. The Audit  Divis ion of the Department of

Taxat ion and Flnance agrees with pet l t ioner that,  under the facts of thls case'

the nortgages should not have been aggregated. The City of New York contends,

however, that aggregation was proper slnce each mortgage covered two identical

parcels of real  property (90-13 Elmhurst Avenue and 90-01 Roosevelt  Avenue,

Queens, New York) and each was recorded wlthin approximately three months of

the  o ther .
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CONCLUSIONS OF LA!il

A.  Tha t  sec t i on  253 .1  o f  t he  Tax  Law p rov ides ,  i n  pa r t ,  t ha t :

" [a]  tax of  f i f ty  cents for  each one hundred dol lars and each remaln ing
maJor f ract ion thereof  of  pr inc ipal  debt  or  obl igat ion whlch is ,  or
under any contingency may be secured at the date of the execution
thereof  or  at  any t ime thereaf ter  by a mortgage on real  property
s l tuated wi th in the state recorded on or  af ter  the f i rs t  day of  Ju ly ,
n ineteen hundred and s ix ,  is  hereby lnposed on each such mo1lgege. . . "
(emphasis added.  )

Subdiv is ions l -a(a)  and 2(a)  of .  sect lon 253 inpose addl t ional  taxes of  twenty- f lve

cents each on each $100.00 of  pr lnc l "pal  indebtedness,  wi th cer ta in except lons

not  appl lcable here in.

B.  That  sect ion 253-a of  the Tax Law author izes any c i ty  in  New York

having a population of one urll l lon or more to adopt loca1 laws lmposi.ngr "with

respect  to  real  property  secur ing a pr lnc ipal  debt  or  obl igat ion of  less than

f ive hundred thousand dol lars,  a tax of  f i f ty  cents,  wi th respect  to  one,  two

or three- fani ly  houses,  ind lv idual  cooperat ive apartments and indiv idual

res ident ia l  condominium uni ts  secur ing a pr inc ipal  debt  or  obl lgat ion of  f ive

hundred thousand dol lars or  more,  a tax of  s ix ty- two and one-hal f  cents,  and

wi th respect  to  a l l  o ther  real  property  a tax of  one do1lar  and twenty- f lve

cents,  for  each one hundred dol lars and each remain ing major  f ract ion thereof

of princi-pal debt or obligation whl"ch is or under any contingency nay be

secured at  the date of  execut ion thereofr  or  8t  any t lme thereaf ter '  by a

mor tgage  on  such  rea l  p rope r t y . . . " .  Sec t i on  W46-1 .0  o f  T l t l e  W o f  t he  Adn ln i -

s t rat ive Code of  the Ci ty  of  New York adopts the language of  sect lon 253 and

imposes the tax author ized by sect ton 253-a.

C.  That  the language of  both sect ion 253 of  the Tax Law and sect ion W46-1.0

of  the Adnin ls t rat lve Code of  the Ci ty  of  New York expressly  s tates that  the

tax is  imposed on t teach such mortgage".  There is  no provis ion for  aggregat ing
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mortgages merely because they apply to the same propert ,y.  In the instant case'

the two mortgages were held by separate and unrelated mortgagees. The Brei ter

mortgage was executed to guarantee funds advanced by Breiter to enable a

corporat ion to purchase The Catt leuan Restaurant.  The Ponce De Leon mortgage

r^ras executed to enable pet i t ioner to purchase a parcel of  real  property and to

ref inance exist ing mortgages on another parcel owned by pet l t toner.  There was'

therefore, no basis for the recordlng off icer to aggregate the two mortgages

and to impose the mortgage recording tax at the higher rate appl lcable to

mor tgages secur lng  a  p r inc lpa l  debt  o r  ob l iga t ion  o f  $500,000.00  or  more

(Matter of Chelsea-19th Street Associates, State Tax Conmisslon, January 31,

1984 ) .

D. That the pet i t ion of

$ 1 , 8 7 5 . 0 0  i s  t o  b e  r e f u n d e d ,

owing.

DATED: Albany, New York

DEC'',rv)

Sotir ios Econopouly is granted and the sum of

together wlth such interest as may be lawful ly

STATE TAX COMMISSION

PRESIDENT

ssroNER f


