
State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Cornrnisslon, that he is over 18 years of age, and that on the
21s t  day  o f  August ,  1985,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f l -ed
mal l  upon Colonial  Transit ,  Inc.,  the pet i t ioner in the withln proceeding'  by
encloslng a true copy thereof ln a securely sealed postpaid wrapper addressed
as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Colonlal  Translt ,  Inc.

to Review a Determinat ion under Art lc le 11 of the
Tax Law with Reference to a Mortgage Recorded on
J u l y  1 8 ,  1 9 8 3 .

Colonial  Transit ,  Inc.
6095 Strickland Avenue
Brooklyn, NY

and by deposit ing same enclosed
post off ice under the exclusive
Service withln the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sr.rorn to before me this
21s t  day  o f  August ,  1985.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper ln a
care and custody of the united states Postal
York.

that the said addressee l .s the Pet i t ioner
forth on said l4trapper is the last knonm address

&,'
rLzed to ddninister oaths

pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t lon
o f

Colonial  Transl" t ,  Inc.

to Review a Deterninat lon under Art ic le 11 of
Tax Law with Reference to a Mortgage Recorded
J u l y  1 8 ,  1 9 8 3 .

AFFIDAVIT OF },IAILING
the
on

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he ls over 18 years of age, and that on the
21st day of August,  1985, he served the withln not ice of Declsion by cert i f ied
mai- l  upon Leonard M. Slmon, the representat ive of the pet l t loner ln the withln
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Leonard 1"1. Sl-mon
108 Greenwich Street
New York, NY 10006

and by deposit ing same enclosed l .n a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service wi. thin the St,ate of New York.

That deponent further says that the said addressee is the rePresent,at ive
of the pet l t i -oner herein and that the address set forth on said rrraPPer is the
last knorm address of the representat ive of the pet i t ioner.

Sworn to before ne th l .s
2 l s t  d a y  o f  A u g u s t ,  1 9 8 5 .

i s te r  oa t

Pursuant to Tax Law sect ion L74



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Co lon ia l  T rans l t ,  Inc .

to Review a Determl"nat ion under Art ic le 11 of
Tax Law with Reference to a Mortgage Recorded
J u l y  1 8 ,  1 9 8 3 .

AFFIDAVIT OF MAILING
the
on

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commissi .on, that he is over 18 years of ager and that on the
21s t  day  o f  August ,  1985,  he  served the  w i th ln  no t ice  o f  Dec is lon  by  cer t i f ied
rnai l  upon Federi .ck A.O. Schwarz, Jr. ,  the representat ive of the pet l- t ioner in
the within proceeding, by encloslng a true copy thereof in a securely sealed
postpaid \rrapper addressed as fol lows:

Feder ick  A .O.  Schwarz ,  J r .
Corporat ion Counsel City
Municipal  Bldg.
100 Church  St . ,  Rn.  5H9
New York, NY 10007
Attn: Arnold Fox

and by deposit ing
pos t  o f f l ce  under
Service r^rithln the

That deponent
o f  the  pe t i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the rePresentat ive
herein and that the address set forth on said l t rapper is the

of the representat ive of the Pet i t ioner.

Sworn to before ne thls
2 1 s t  d a y  o f  A u g u s t ,  1 9 8 5 .

s te r  oa ths
sec t lon  174pursuant to Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Co lon ia l  T rans i t ,  Inc .

to Revlew a Determlnat ion under Art lc le 11 of
Tax Law wlth Reference to a Mortgage Recorded
J u l y  1 8 , 1 9 8 3 .

AFFIDAVIT OF MAILING
the
on

St,ate of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Corrmission, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the within not ice of Declslon by cert i f ied
mai l  upon Edward V. Regan, the representat ive of the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof ln a securely sealed postpald
wrapper addressed as fol lows:

Edward V. Regan
Off ice of the State Conptrol ler
Alfret l  E. Smith Bldg.
Albany, NY 12236

and by deposit ing same enclosed l-n a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Servi .ce wlthin the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrappet is the
last knor^m address of the representat ive of the pet i t ioner.

Sworn to before me th is
21s t  day  o f  Augus t ,  1985 .

pursuant to Tax Law s e c t i o n  1 7 4



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t lon
o f

Colonial  Transit ,  Inc.

to Review a Determi.nat ion under Art ic le l1 of
Tax Law with Reference to a Mortgage Recorded
J u l y  1 8 ,  1 9 8 3 .

AFFIDAVIT OF MAILING
the
on

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an enployee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the within nottce of Decision by cert i f ied
mal l  upon Jay E. Grunfeld, the representat lve of the pet i t loner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Jay E. Grunfeld
Act i .ve City Register
Kings County Off ice
Roonr / f  1,  Municipal  Bldg.
Brook lyn ,  NY 11201

and by deposit lng same enclosed ln a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is the representat lve
of the pet i t ioner herel-n and that the address set forth on said wraPper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
2 1 s t  d a y  o f  A u g u s t ,  1 9 8 5 .

n ls te r  oa ths

*

pursuant to Tax Law sect l-on L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Colonial  Transit ,  Inc.

to Review a Determination under Article ll of
Tax Law with Reference to a Mortgage Recorded
J u l y  1 8 ,  1 9 8 3 .

AFFIDAVIT OF },IAILING
the
on

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Conrnission, that he is over 18 years of age'  and that on the
21st day of August,  1985, he served the within not ice of Decision by cert l f ied
mai l  upon Robert  Mensing, the representat ive of the pet i t ioner in the within
proceeding, bI enclosing a true copy thereof in a securely sealed Postpaid
r irrapper addressed as f  ol lows:

Robert Mensing
Mortgage & Real Estate Transfer Tax Unit
Bldg. /19, Roon 403
State Campus
Albany, NY L2227

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wi. thin the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herei .n and that the address set forth on said wrapper ls the
last known address of the representat ive of the pet i t l -oner.

Sworn to before me th is
21s t  day  o f  Augus t ,  1985 .

i s te r  oa ths
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Co lon ia l  T rans l t ,  Inc .

to Review a Determlnat ion under Art ic le l1 of
Tax Law with Reference to a Mortgage Recorded
J u l y  1 8 ,  1 9 8 3 .

AFFIDAVIT OF MAILING
the
on

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
21s t  day  o f  August ,  1985,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f led
mai l  upon Cathy B. Connors, the representat ive of the pet l t ioner ln the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
hTrapper addressed as fol lows:

Cathy B. Connors
Director of Finance
Albany County
1 1 2  S t a t e  S t . ,  R m .  8 0 0
Albany, NY L2207

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withln the St,at,e of New York.

That deponent further says that the said addressee is the representat i .ve
of the pet i t ioner herein and that the address set forth on said htrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
21s t  day  o f  Augus t ,  1985 .

ster oaths
sec t ion  174

nu-n
Lawpursuant to Tax
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S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  L 2 2 2 7

August  21,  1985

Colon ia l  T rans i t ,  Inc .
6095 Strickland Avenue
Brooklyn, NY

Gentlemen:

Please take not lce of the Decision of the State Tax Commisslon enclosed
herewi th.

You have now exhausted your r lght of  review at the adminl-strat ive level.
Pursuant to sect lon(s) 25L of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Conmission nay be inst l tuted only under
Art i .c le 78 of the Civl l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany Countlr withln 4 months fron the
date  o f  th is  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed in accordance
wl th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Ll t igat ion Unit
Bui. ld lng /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

cc :  Pe t i t i one r r s  Rep resen ta t i ve
Leonard M. Simon AND
108 Greenwlch Street
New York, NY 10006

AND
Feder ick  A .O.  Schwarz ,  J r .
Corporat ion Counsel City
Municipal  Bui lding
100 Church St.  ,  Rm. 5H9
New York, NY 10007
Attn: Arnold Fox

AND
Robert Mensing
Mortgage & Real Estate Transfer Tax Unit
B ldg .  /19 ,  Roon 403
St,ate Campus
Albany, NY 12227

Very truly yours,

STATE TAX COMMISSION

Edward V. Regan
Off ice of the State ComPtrol ler
Alfred E. Smlth Bul lding
Albany, NY L2236

AND
Jay E. Grunfeld
Act ive  C i ty  Reg is te r
Kings County Off ice
Roorn /11, Municipal  Bldg.
Brook lyn ,  NY 11201

AND
Cathy B. Connors
Dlrector of Flnance AlbanY Co.
1 1 2  S t a t e  S r . ,  R n .  8 0 0
Albany, NY IZ2O7

Taxlng Bureauts Representat i"ve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

COLONIAL TMNSIT, INC.

for  Redeterminat ion of  Mortgage Recording Tax
under Ar t ic le  11 of  the Tax Law wi th Reference
to  a  Mor tgage  Reco rded  on  Ju l y  18 ,  1983 .

Pe t i t i one r ,  Co lon la l  T rans l t ,  I nc . ,  6095

York,  f i lec l  a  pet i t ion for  redeterminat ion of

Ar t ic le  11 of  the Tax Law wi th reference to a

1 9 8 3  ( F i l e  N o .  5 2 9 9 6 ) .

Str ickl-and Avenue, BrooklYn, New

Dortgage recording tax under

mortgage recorded on July 18'

DECISION

A hear lng was held before Ar thur  Johnson,  Hear ing Of f lcer '  a t  the of f ices

of  the State Tax Courmiss ion,  Two Wor ld Trade Center ,  New York '  New York '  on

March  13 ,  1985  a t  1 :15  P .M.  Pe t i t i one r  appea red  by  Leona rd  M .  S imon '  Esq .

(Edward Weiner ,  Esq. ,  o f  counsel) .  The Audi t  Div is lon appeared by John P.

Dugan ,  Esq .  (W i l l i an  Fox ,  Esq . ,  o f  counse l ) .

ISSUE

Whether pet i t ioner is ent i t led to a refund of mortgage recording tax pald

the recording of a wraparound mortgage where no statement under oath clainning

exemption was f i led with the recording off icer at the t ime of recording.

FINDINGS OF FACT

1. Pet i t ioner Colonial  Transit ,  Inc. is the o\dner of certain premises

knorm as 6093 Str ickland Avenue, Brooklyn, Klngs Count lr  New York.

2. On June 29, 1983, pet i t ioner purchased said premises frorn Str ickland

Avenue Realty.  As a port ion of the considerat ion for said transfer,  pet i t ioner

gave to Strickland Avenue Realty a wraparound mortgage 1n the principal sun of

on

an
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$635r000.00 ,  wh ich  mor tgage supp lemented and incorpora ted

exist ing on the premises as fol lows:

(a )  Mor tgage made by  V.S.V.C.  Corp .  to  Bushwick

o r i g i n a l  p r l n c i p a l  s u m  o f  $ 1 0 0 , 0 0 0 . 0 0 ;

mortgages already

Savings Bank in the

(b) Mortgage made by Str ickland Avenue Realty to Devco Local Development

Corp. ln the or iginal  amount of $216,000.00, which mortgage was simultaneously

assigned by Devco to the U.S. Snal l  Business Administrat ion;

(c )  Mor tgage made by  St r i ck land Avenue Rea l ty  to  V .S.V.C.  Corp  in  the

or ig ina l  p r inc ipa l  amount  o f  $280,000.00 .

3. There was owing on these three ptLot exist lng mortgages the sum of

$3231898.23  a t  the  t ime o f  the  execut ion  o f  the  wraparound mor tgage,  and

therefore the wraparound mortgage represented the disbursement of $311,LOL.77

in addit ional funds or new advancements.

4. Pet i t ioner rel ied upon the expert ise and advice of the t i t le company

which i t  had retained to ascertain the monies owed upon the recordlng of the

subject wraparound mortgage, and in accordance with the instruct ions of the

t i t le company, remit ted to said t i t le company the sun of $14 '287 .50 which was

subsequent ly tendered by the t i t le company to the recording off icer at the t ime

of  record ing  on  Ju ly  18 ,  1983.

5. Upon the return of the recorded mortgage and a further examinat ion of

circumstances of the closing of t i t le,  pet i t ioner dlscovered that the amount

tendered and accepted by the recording off icer was in error and that the

$L4,287.50 paid was based upon the pr incipal amount of the wraparound nortgage

wlthout ref lect ing the fact that the pr lor mortgages lncorporated therein did

not represent an advance of the funds by the mortgagee. Pet i t loner determined

tha t  the  mor tgage tax  pa id  shou ld  have been based upon the  sum o f  $31I , I0 I .77
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which was the actual  amount  advanced by the mortgagee in the subject  t ransact ion.

Accordingly ,  instead of  the $14,287.50 paynent  made to the Ci ty  Register  of

Kings County as and for  the mortgage tax,  pet l t ioner  mainta ins that  the sum of

$4,666.53 should have been paid as the appropr iate tax,  and that  l t  overpaid

the  tax  due  by  $9 ,620 .97  .

6.  Upon the d iscovery of  the overpayment ,  pet i t ioner ,  through i ts  at torneys '

nade appl icat ion to the State Tax Commisslon for  the return of  th is  overpayment

by  l e t t e r  da ted  December  2 ,  1983 .  I nc luded  i n  t he  l e t t e r  r eques t  was  an

af f idavi t  rnade by the president  of  pet i t ioner  set t ing for th the c i rcumstances

of  the krraparound mortgage t ransact ion and the reason for  the requested refund

payment .  Also inc luded wi th the le t ter  and the af f ldavi t  was a copy of  the

wraparound nor tgage,  as recorded.

7 .  The  Aud i t  D i v i s i on  den ied  pe t i t l one r t s  reques t  f o r  a  re fund  by  l e t t e r

da ted  Janua ry  18 ,  1984 ,  s ta tLng ,  i n  pa r t :

"The requi rement  of  an af f idavi t  for  a supplemental  mortgage exempt i .on
is  an essent , ia l  e lement  of  the statutory scheme found in ar t ic le  11
of  the New York State Tax Law. A11 exempt ions f rom tax must  be
cla ined by ver i f ied statements g iven to the recording of fLcer  at  the
t ime the inst rument  is  presented for  recording.

Because Colonia1 Transi t  Inc.  d id not  f i le  an af f idavi t  request ing
part ia l  exempt lons s imul taneously wi th the recording of  the wraparound

mor tgage ,  Mr .  G reenbe rg f s  app l l ca t i on  f o r  a  re fund  i s  den ied . "

CONCLUSIONS OF LAW

A. That  sectLon 255 of  the Tax Law provides that  where,  af ter  a mortgage

has been recorded and the tax pai .d,  a second inst rument  is  presented for

recording which merely  supplements or  amends the recorded mortgage'  the new

instrument  is  not  subject  to  taxat ion unless i t  creates or  secures a new or

fur ther  indebtedness or  obl igat ion,  other  than the pr inc lpal  indebtedness or

obl igat ion secured by,  or  which under any cont ingency may be secured by,  the
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recorded pr imary mortgage,  and the tax is  imposed only upon the new or  fur ther

indebtedness or  obl igat ion.  r r l f ,  a t  the t lne of  recording such inst rument  or

addl t ional  uror tgage,  any exempt ion is  c la imed under th is  sect ion,  there shal l

be f i led wi th the recording of f icer  and preserved in h is  of f ice a statement

under oath of  the facts on which such c la im for  exempt ion is  based."

B.  That  pet i t ioner  fa i led to conply wi th the requi rements of  sect ion 255

of  the Tax Law in that  i t  d id not  f i le  an exempt ion statement  under oath at  the

t lme of  recording the mortgage.  The fa i lure to present  such statement  made i t

lmperat ive for  the recording of f icer  to  col lect  the tax i f  the mortgage was to

be  reco rded .  The  reco rd ing  o f f i ce r ,  t he re fo re ,  d l d  no t  e r roneous l y  co l l ec t  t he

tax on the wraparound mortgage recorded on July  18,  1983.  Unless the exenpt ion

statement  ls  f l led at  the t ime of  recordlng pursuant  to sect ion 255'  the State

Tax Conrmiss lon wi l l  not  d i rect  the recording of f icer  to  refund the tax.  See

Mat ter  o f  S tevens ,  S ta te  Tax  Conmiss ion ,  August  16 ,  1977.  See a lso  Met ropo l l tan

T r u s t  C o .  v .  S t a t e  B o a r d  o f  T a x  C o m m i s s l o n e r s ,  I 7 2  A . D . 6 5 3 '  r e v f d  o n  o t h e r

grounds,  220 N.Y.  344.  The prov is ions  o f  sec t ion  255 w i th  respec t  to  f i l i ng  a

statement under oath are directory only in a case where the exemption is

a l lowed by  the  record ing  o f f i cer .  Met ropo l i tan  Trus t  Co. ,  L72 A.D.  a t  657.

Where the exemption is not al lowed, the provislons are mandatory.

C. That the pet i t lon of Colonial  Transit ,  Inc. is denied and the denial

of refund lssued January 18, 1984 is sustai .ned.

DATED: Albany, New York STATE TAX COMMISSION

AUG 21 1985
PRESIDENT

COMMISSIONER


