
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Cit ibank,

the Pet i t ion

N . A . AFFIDAVIT OF MAILING

for Redetermination of Mortgage Recording Tax
under Art l -c le 11 of the Tax Law wlth Reference
to a Mortgage Recorded on August 12, 1983.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Cornmission, that he/she is over 18 years
of age, and that on the 15th day of October,  1986, he/she served the within
not j .ce of Decision by cert i f ied mai l  upon Cit lbank, N.A. the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

C i t ibank ,  N.A.
399 Park Avenue
New York, NY 10043

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of Ner+ York.

That deponent further says that the said addressee ls the pet i t ioner
herein and that the address set forth on said wrapper i.s the last known address
of  the  pe t i t ioner .

sworn to before me this
15 th  day  o f  October ,  1986.

to n is te r  oa t
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Vidyasagar & Shantha Annam

for Redeternination of Mortgage Recordlng Tax
under Art ic le 11 of the Tax Law with Reference
to a Mortgage Recorded on August 12, 1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Commlssion, that he/she is over 18 years

of age, and that on the 15th day of October,  1986, he/she served the wlthin
notice of Decision by certified mail upon Vidyasagar & Shantha Annarn the
pet i t ioners in the withln proceedlng, bI enclosing a true coPy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Vidyasagar & Shantha Annaro
598 Vanderbilt Pkwy.
D ix  H i l l s ,  NY LL746

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusi .ve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before ne this
15 th  day  o f  October ,  1986.

pursuant to Tax Law section L74
ter oat



STATE 0F NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

C l t ibank ,  N.A.

for Redetermination of Mortgage Recording Tax
under Art ic le 11 of the Tax Law with Reference
to a Mortgage Recorded on August 12, 1983.

and by deposi t ing
post  of f ice under
Servlce withln the

That deponent

of  the pet i t ioner

last known address

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years

of  age,  and that  on the 15th day of  October,  1986,  he served the wi th in not ice

of  Decis ion by cer t i f ied mai l  upon Nancy L.  Kovacik,  the representat ive of  the
pet i t ioner  in  the wi th in proceeding,  by enclos lng a t rue copy thereof  in  a

securely  sealed postpaid wrapper addressed as fo l lows:

Nancy L. Kovacik
Pace & Pace
400 Montauk Highway
West  Is l ip ,  NY IL795

same enclosed in a postpaid properly addressed wrapper Ln a
the excluslve care and custody of the Unlted States Postal-

State of New York.

further says that the said addressee Ls the representat ive
herein and that the address set forth on said htraPper is the

of the representat ive of the pet i t ioner.

Sworn to before me thls
15 th  day  o f  Oc tobe r ,  1986 .

ter oat
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Vidyasagar & Shantha Annam

for Redeterminatlon of Mortgage Recording Tax
under Article 1l of the Tax Law with Reference
to a Mortgage Recorded on August 12, 1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornurission, that he/she is over 18 years
of age, and that on the 15th day of October,  1986, he served the within not ice
of Decision by cert i f led mai l  upon Nancy L. Kovacik,  the representat ive of the
pet i t ioners in the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid r .rrapper addressed as fol lows:

Nancy L. Kovacik
Pace & Pace
400 Montauk Highway
trrlest Isllp, NY II795

and by deposl t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat lve

of  the pet i t ioner  here in and that  the address set  for th on said r^ t rapper is  the
last  known address of  the representat lve of  the pet i t ioner .

Sworn to before me this
15 th  day  o f  October ,  1986.

ter oat
pursuant to Tax Law section I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

October  15 ,  1986

Vidyasagar & Shantha
598 Vanderbllt Pkwy.
Dlx H111s, NY 1L746

Annam

Dear Mr. & Mrs. Annam:

Please take not lce of the Decislon of the State Tax Connlssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnLnistratl-ve level.
Pursuant to sectlon(s) 25L of. the Tax Law, a proceeding in court to review an
adverse dectsion by the State Tax Conmlssion nay be instltuted only under
Artl"cle 78 of the Clvl"l Practice Law and Rules, and must be commenced l"n the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date  o f  th is  no t ice .

Inqulrles concernlng the computation of tax due or refund allowed in accordance
with thls decision may be addressed t,o:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bui lding #9, State Campus
Albany'  New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaurs Representat ive

Peti t loner I  s Representat lve :
Nancy L. Kovacik
Pace & Pace
400 Montauk Hlghway
West  Is l ip r  NY I I795



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  1 2 2 2 7

October  15 ,  1986

Ci t ibank ,  N.A.
399 Park Avenue
New York, NY 10043

Gentlemen:

Please take not ice of the Decision of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sectLon(s) 25I of .  the Tax Law, a proceeding in court  to revielr  an
adverse declsion by the State Tax Coumission may be inst i tuted only under
Article 78 of the Civtl Practlce Law and Rules, and must be commenced l-n the
Supreme Court of the State of New York, Albany Countyr wlthin 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed l-n accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessuent RevLew Unlt
Building //9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc:  Taxlng Bureaurs Representat ive

Pet i t ioner  I  s  Representat ive :
Nancy L. Kovaclk
Pace & Pace
400 Montauk Hlghway
Wes t  I s l i p ,  NY  L I795



STATE OF NEW YORK

STATE TAX COMMI,SSION

In the l' latter of the Petltlon

o f

CIT IBANK,  N.A.

for Redetermlnation of Mortgage Recordlng Tax
under Article 11 of the Tax Law wlth reference
a Mortgage Recorded on August 12, 1983.

In the Matter of the Pet i t lon

o f

E,o :

DECISION

VIDYASAGAR

for Redetermination
under Art lc le 1l  of
a Mortgage Recorded

SHANTHA ANNAM

Mort,gage Recordlng Tax
Tax Law with reference to

August  12 ,  1983.

and

o f
the
on

Peti t , ioner,  Clt , ibank, N.A.,  399 Park Avenue, New York, New York 10043,

f i led a pet l t ion for redeterninat l"on of mortgage recordlng tax under Art lc le 11

of the Tax Law with reference to a mortgage recorded on August 12, 1983 (Flle

N o .  5 5 0 7 4 ) .

Petltloners, Vidyasagar and Shantha Annam, 598 Vanderbllt Parkway, Dlx

Hl l ls,  New York 1L746, f i led a pet l t ion for redetermlnat lon of mortgage recording

tax under Article 11 of the Tax Law wlth reference t,o a mortgage recorded on

A u g u s t  1 2 ,  1 9 8 3  ( F t l e  N o .  5 5 0 7 4 ) .

A hearing was held before Sandra F. Heck, Hearlng Off lcer,  at  the off lces

of the State Tax Cornmissl-on, Two World Trade Center, New York, New York' on

March  19 ,  1986 a t  9 :40  A.M. ,  w i th  a l l  b r le fs  to  be  subml" t ted  by  June 16 ,  1986.

Pet l tLoners appeared by Pace and Pacer Esqs. (Nancy L. Kovacik,  Esq.,  of
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counsel) .  The audi t  Div is ion appeared by John P.  Dugan,  Esq.  (Anne W. Murphy,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the Audi t  Div is ion correct ly  denied pet i t ioners t  c la ims for

refunds of  mortgage recording tax.

FINDINGS OF FACT

1. On Apri l  2,  1984, pet i t ioners, Cit ibank, N.A. and Vidyasagar and

Shantha Annam, by their representative, applied to the Audit Division for

refunds of mortgage recording tax paid on an August 9, 1983 transact ion, which

was recorded on August 12, 1983. The Audlt  Divis ion denied pet i t ionersl

app l i ca t ions  on  Ju ly  26 ,  1984.

2. Pet i t ioner Cit ibank, N.A. ( t 'Ci t lbank") had a f i rst  mortgage on the

property of petitioners Vidyasagar and Shantha Annam located at 598 Vanderbilt

Parkway, Dlx Hi l ls,  New York 11746, whlch mortgage was dated September 15'

f981.  The prLnc ipa l  ba lance o f  the  mor tgage was $184,49L.47  on  August  9 ,  1983.

The mortgage r^ras sat isf ied by a Sat isfact ion of Mortgage recorded 0ctober I1 '

1 9 8 3 .

3. Roosevelt  Savlngs Bank (r 'Roosevelt t ' )  also held tr^ro mortgages on the

aforesald property of petitioners Vidyasagar and Shantha Annam whlch mortgages

were dated October 18, 1981. The total  pr incipal balance of the nortgages held

by  Rooseve l t  on  August  9 ,  1983 was $ I21422.43 .  These mor tgages were  sa t ls f led

by two sat isfact lons of mortgage recorded January 30, 1984.

4. On August 9, 1983, a closing was held at which pet i t ioners paid

mortgage recording tax based on a $297,000.00 mortgage. Pursuant to sect ion

253 of the Tax Law, petitioners Vidyasagar and Shantha Annam paid nortgage
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recordlng tax of $2,202.50, and pet i t ioner Clt lbank pald speclal  addlt lonal mortgage

record ing  tax  o f  $742.50 .

5. The total prlnclpal balance of the three prlor mortgages (see Findings

o f  F a c t  " 2 "  a n d  " 3 r ' h e r e l n )  a s  o f  A u g u s t  9 ,  1 9 8 3  w a s  $ 1 9 6 , 9 1 3 . 9 0 .

6. Pet i t ioners argue that l t  was their  lntent lon for Clt lbank to take

asslgnments of the two Roosevelt mortgages and to consolldate the August 9,

1983 nortgage and the three pr l-or mortgages into one mortgage of $297,000.00'

thus requirlng nortgage recording tax to be pald only on the new advance of

$100,086,10. Pet i t loner Cl"t lbank would have pald special  addlt lonal nortgage

recording tax of $250.22, and. petitloners Vldyasagar and Shantha Annam would

have paLd mortgage recordlng tax of $725.65, had the nortgage recordlng tax

been based on the $100,086.10 f igure. Pet i t loners malntaln that,  due to an

inadvertent error comml"t ted at the August 9, 1983 closlng, pet i t ioners erron-

eously pald mortgage recording tax on the or iglnal  $L96'9L3.90 twice.

7. There was nothing ln the August 9, 1983 nortgage to i"ndicate an Lntent

to consolldate a new loan wlth the unpald balance of the three prlor loans.

8. Pet i t loners did not f i le an aff idavl t  indicat ing an intent to consol ldate

the three prlor mortgages and the August 9, 1983 nort9age, when the latter was

recorded.

CONCLUSIONS OF LAW

A. That sect lon 253.1 of the Tax Law requlres that recordi"ng off icers

collect taxes on the prlncipal debt or obllgatlon which ls, or under any

contingency may be secured at the date of the execution thereof or at any tlme

thereafter by a mortgage on real property sl tuated wl"thLn New York state.

B. That sectlon 255 of the Tax Law provides an exemption from mortgage

recording tax for supplemental nortgages. The l"nstrument denomLnated as
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supplemental must be recorded subsequent to a mortgage or mortgages which have

been recorded and upon which al l  mortgage recording taxes have been paid'  and

such instrument must be recorded for one of three purposes: ( f )  to correct or

perfect a pr ior recorded instrument;  (2) pursuant to a provision or covenant to

a pr ior recorded lnstrument;  or (3) to impose a l ien upon addit lonal property

not ident i f ied or covered in the pr ior recorded instrument for purposes of

securing the ini t ia l  pr incipal indebtedness. I f  the instrument is supplementalr

withln the meanlng and intent of  the statute, the part ies nust fLle an aff idavLt

evi-dencj.ng thls intent in order to quallfy for exemption from taxation.

C. That pet i t ioners are not exempt from mortgage recording tax l iabi l i ty

under section 255 of the Tax Law. The August 9, 1983 instrument is not a

supplemental  mortgage within the meaning of the statute: pet l t ioners do not

assert  that the instrument was recorded to perfect or correct a pr ior recorded

mortgage; none of the previous mortgages secured by the subject property

contain provisions for supplemental-  instruments; and, the property ldent i f ied

in the August 9, 1983 instrument is ldentical to that covered ln the previous

mortgages. Furthermore, pet i t ioners did not f i le an aff idavi t  as required by

the  s ta tu te .

D. That sect ion 250 of the Tax Law provides, in pert inent part ,  as

fo l lows:
f'A contract or agreement by which the lndebtedness secured
by any mortgage is increased or added to, sha1l be deemed
a mor tgage o f  rea l  p roper ty . . .  and sha l l  be  taxab le  as
such upon the amount of such increase or addit ion."

E. That the August 9, 1983 instrument did not represent merely an

i-ncrease in the or lginal  indebtedness within the meaning of sect ion 250 of

the Tax Law (see Matter of City of New York v.  Murphy, 36 AD2d' 658).  Rather,

i t  created a separate indebtedness, and as such was taxable on the ent ire
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amount st ipulated therein (Tax Law 5253).  At the t ime the August 9 '  1983

mortgage was recorded, the f l rst  Cit ibank mortgage and the two Roosevelt

mortgages remained unsat isf ied. I t  was not unt i l  Oetober 11, 1983 that the

pri-or Cit ibank mortgage was sat isf ied, and not unt i l  January 30'  1984 that

the two Roosevelt  mortgages were sat isf ied. Therefore, there was no nerglng

of the indebtedness secured in the August 9, 1983 lnstrument with the indebted-

ness secured by the three pr l-or mortgages as required to br ing said instrument

within the meanLng of sect ion 250 of the Tax Law.

F. That the pet i t ions of Cit ibank, N.A.,  and Vidyasagar and Shantha

Annam are denied and the Audit  Divls ionrs denlal  of  pet i t lonerst c lai tns for

refunds is sustained.

DATED: Albany, New York STATE TAX COMMISSION

uOT I 5 $86


