
STATE OF NEW YORK

STATE TAx COMMISSION

to Review a
the Tax Law
Recorded on

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 4th day of Apri l ,  1986, he/she served the within not ice
of Decision by cert i f ied mai l  upon Ming Tsun Chu the pet i t ioner in the withl-n
proceeding, bI enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Ml-ng Tsun Chu
46 North King Street
Malvern, New York 11565

In  the Mat ter  of  the Pet i t ion
o f

Ming Tsun Chu

Determinat ion under Ar t ic le  11 of
with Reference to Two Mortgages
Janua ry  7 ,  1983 .

AFFIDAVIT OF MAILING

ln  a postpald proper ly  addressed wrapper ln  a

care and custody of  the Unl ted States Posta l

York.

that  the said addressee is  the petLt ioner

forth on sald r^trapper is the last known address

and by deposi t ing same enclosed
post  of fLce under the exclus ive
Serv ice wi th ln the State of  New

That  deponent  fur ther  says
herein and that  the address set

' o f  t he  pe t i t l one r .

Sworn to before me thLs
4 th  day  o f  Ap r i l ,  1986 .

ized to adminis ter
to Tax Law sect



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ming Tsun Chu

to Review a Determinat ion under Art ic l-e 11 of
the Tax Law with Reference to Two Mortgages
Recorded on January 7, 1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie l{agelund, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Commlssion, that he/she is over 18 yeats
of age, and that on the 4th day of Apri l ,  1986, he/she served the within not ice
of Decision by cert i f ied mal l  upon Robert  Mensing, the representat ive of the
pet l- t ioner in the within proceedl-ng, bY enclosing a true copy thereof in a
securely sealed postpaid r^rrapper addressed as fol lows:

Robert Mensing
Mortgage & Real Estate Transfer Tax Unit
Roon 403, Bldg. 9,  State Campus
Albany, NY 12227

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t loner
herein and that the address set forth on said wrapper is the last knom address
of  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  Ap r i l ,  1986 .

r i .zed to oathsAut
nt to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Ming Tsun Chu

Det.erminat ion under Art ic le 11 of
with Reference to Two Mortgages
January  7 ,  1983.

AFFIDAVIT OF MAILING

Ln a postpaid proper ly  addressed wrapper in  a
care and custody of  the Unl ted States Posta l
York.

that  the said addressee is  the pet i t loner

forth on said wrapper is the l-ast knor,m address

to Review a
the Tax Law
Recorded on

State of New York :
s s .  :

County of Albany :

David Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Coruoission, that he/she is over 18 years
of age, and that on the 4th day of Apri l ,  1986, he/she served the within not ice
of Decision by cert i f ied mai l  upon Frederick A. O. Schwarz, Jr. ,  the representat ive
of the pet i t ioner in the within proceeding, by enclosing a true copy thereof in
a securely sealed postpaid wrapper addressed as fol lows:

Freder ick  A .  O.  Schwarz ,  J r ,
Corporat ion Counci l ,  City of New York
Munlc ipa l  B ldg . ,  100 Church  St . ,  Rn.  589
New York, NY 10007

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  Apr i l ,  1986.

Aut to admlnister
Tax Law sect



STATE OF NEW YORK

STATE TAX COMMISSION

to Review a
the Tax Law
Recorded on

In the Matter of the Pet i t ion
o f

Ming Tsun Chu

Determinat ion under Art ic l-e 11 of
with Reference to Two Mortgages
J a n u a r y  7 , 1 9 8 3 .

AFFIDAVIT OF MAILING

State of  New York :
ss .  :

County of Albany :

David Parchuck/Connie Hagelund,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years
of  age,  and that  on the 4th day of  Apr i l ,  1986,  he served the wl th in not ice of
Decis ion by cer t i f ied rnai l  upon Edward H.  Weinberg,  the representat lve of  the
pet i t ioner  in  the wi th in proceeding,  by enclos i ,ng a t rue copy thereof  in  a
securely  sealed postpald wrapper addressed as fo l lows:

Edward H. Weinberg
Simon, Iilasserman & I,treinberg
107 Northern Blvd.
Grea t  Neck ,  NY  11021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the pet i t ioner  here ln and that  the address set  for th on said r^r rapper is  the
last  known address of  the representat ive of  the pet l t ioner .

before me this
o f  A p r l l ,  1 9 8 6 .

ized to adminis ter
nt  to  Tax Law sect



S T A T E  O F  N E I , {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

A p r l l  4 ,  1 9 8 6

Ming Tsun Chu
46 North Klng Street
Malvern, New York 11565

Dear  Mr .  Chu:

Please take not ice of the Decision of the State Tax Commlssion enclosed
herewith.

You have now exhausted your right of review at the admlnistrative level.
Pursuant t ,o sect ion(s) 25L of the Tax Law, a proceedlng ln court  to revlel t  an
adverse decision by the State Tax Conmission may be lnst i tuted only under
Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be commenced in the
Supreme Court, of the State of New York, Albany Countlr withln 4 nonths fron the
date of this not ice.

Inqulries concernlng the computation of tax due or refund allowed ln accordance
with this declslon mav be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Ll t lgat ion Unlt
Bui lding / f  9,  State Campus
Albany, New York L2227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION
cc: Taxlng Bureau's Representat lve

Peti t ioner t  s Representat ive:
Edward H. Weinberg AND
Simon, Wasserman & Welnberg
107 Nor thern  B lvd .
Great  Neck ,  NY 11021

AND
Robert Menslng
Mortgage & Real Est,ate Transfer Tax Unit
Roon 403,  B ldg .  9 ,  S ta te  Campus
Albany ,  NY 12227

Freder lck  A .  O.  Schwarz ,  J r .
Corporat lon Counci l ,  Clty of New York
Munic ipa l  B ldg . ,  100 Church  St . ,  Rn.  589
New York ,  NY 10007



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

MING TSUN CHU DECISION

to Review a Determl-nat ion under Art ic le 11
of the Tax Law with Reference to Two Mortgages
Recorded on January 7, 1983.

Pet i t ioner,  Ming Tsun Chu, 46 North King Street,  Malvern, New York 11565,

f i led a pet i t ion to review a determinat ion under Art ic le l1 of the Tax Law wlth

reference to two mortgages recorded on January 7, 1983 (Fi le No. 57854).

A hearing was held before Dennis M. Gal l iher,  Hearing Off icer,  at  the

off ices of the State Tax Commlssl .on, Two World Trade Center,  New York'  New

York ,  on  December  18 ,  1985 a t  1 :15  P.M.  Pet i - t ioner  appeared by  S imon,  Wasserman

& Weinberg ,  Esqs .  (Edward  H.  Weinberg ,  Esq. ,  o f  counse l ) .  The Aud l t  D iv is ion

appeared by  John P.  Dugan,  Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f  counse l ) .  The C i ty

o f  New York  appeared by  Freder ick  A .  O.  Schwarz ,  J r . ,  Esq.  (G lenn Newman,  Esq. r

o f  counse l ) .

ISSUE

Whether two mortgages executed on the same date by the same mortgagor' to

two d i f ferent  mortgagees on the same parcel  of  real  propet t ! t  may be aggregated

for  purposes of  the rnor t ,gage recording tax,  thereby subject ing said mortgages

to a h igher  tax rate.

FINDINGS OF FACT

1. On December 15, 1982, pet i t ioner,  Mi.ng Tsun Chu, purchased in his own

name premises located at 49 West 33rd Street,  New York City,  f rom Milo Klelnberg

and She ldon Her tz  ( "se l le rs r r ) ,  fo r  a  to ta l  cons idera t ion  o f  $1 '300 '000.00 .  The



considerat ion for said purchase was attalned vla the payment ot.  $725,000.00 by

cert i f ied check at c losing, and by the execut ion of two mortgages by pet l t ioner

and his wife,  as fol lows:

a)  A  wraparound mor tgage,  in  the  sum o f  $775,000.00 ,  ln  favor  o f  the

sel lers (hereinafter referred to as "the Kleinberg and Hertz mortgager ') .

Since this nortgage ltras a r^rraparound mortgage lncluding a prlor mortgage

ln favor of Chenical Bank, r^rhich prior morcgage had been reduced to the

sum of $400,000.00, the net.  conslderat ion insofar as the wraparound was

c o n c e r n e d  w a s  $ 3 7 5 , 0 0 0 . 0 0 .

b) A subordinate mortgage in the sum of $200,000.00 ln favor of

Raymond and Mary Mariani, both residing at. 2809 Schurz Avenue, the Bronx,

New York (hereinafter referred to as "the Mariani mortgage").

2.  At the t ine of c losing, pet i t ionerrs attorney provi .ded two checks ln

the  respec t ive  sums o f  $5 ,625.00  and $3 ,000.00 ,  to  cover  what  was be l ieved to  be

the appl icable mortgage tax rate of 1l  percent on both mortgages.

3. l {hen the abstract,  company involved, Guardian Land Abstract Corp.,

at tempted to record these mortgages, i t  was informed by the recording off icer

in New York County that since the aggregate total of the two mortgages was in

excess  o f  $500,000.00 ,  the  tax  ra te  app l i cab le  to  the  t ransac t ion  \ , ras  no t  1 l

percent but rather 2|  percent.

4. In turn, the abstract company made addit ional payments under protest

o f  $2 ,812.50  on  the  K le inberg  and Her tz  mor tgage and $1 ,500.00  on  the  Mar ian i

mortgage in order to effectuate recording, which amounts were reimbursed to the

abstract company by pet l t ioner.  The mort,gage instruments were duly recorded on

January 7, 1983 under Reel 660, Page 117 wlth respect to the Klelnberg and

HerEz mortgage and Reel 660, Page 132 with respect to the Marianl mortgage.
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5. Pet i t ioner asserts that the 2| percent tax rate hras incorrect ly inposed

1n that such rate nay only be statutor i ly levled under sect ion 253.L of the Tax

Law against indivl .dual mortgages of $500,000.00 or more and not agalnst t I^Io or

more mortgages, to di f ferent persons, even i f  s lnul taneously executed and

aggregat lng $500,000.00 or more. Accordingly,  pet i t ioner seeks refund of the

$4,3 t2 .50  pa ld  under  p ro tesr  a t  the  no ted  h igher  ra te  o f  2 |  percent ,  p lus

app l icab le  in te res t .

6.  The Audit  Divis ion of the Department of Taxat ion and Finance agrees

with pet i t ioner that,  under the facts of this case, the mortgages should not

have been aggregated. The City of New York contends, however,  that aggregat lon

r^ras proper since each mortgage covered the same parcel of  real  property '  was

executed on the same date and was subsequent ly recorded on the same date.

CONCLUSIONS OF LAW

A.  That  sec t ion  253.1  o f  the  Tax  Law prov ides ,  in  par t ,  tha t :

" [a]  tax of f i f ty cents for each one hundred dol lars and each remalnlng
major fract ion thereof of pr incipal debt or obl i .gat ion which is '  or
under any conti-ngency nay be secured at the date of the executlon
thereof or at  any t lme thereafter by a mortgage on real property
si tuated wlthin the state recorded on or after the f l rst  day of July,
nlneteen hundred and six,  ls hereby inposed on each such moggggg.. ."
(Enphas is  added) .

Subdivis ions l -a(a) and 2(a) of sect lon 253 inpose addit ional taxes of twenty-f ive

cents  each on  each $ i00 .00  o f  p r lnc ipa l  indebtedness ,  w l th  cer ta in  except ions

not appl icable herein.

B. That sect lon 253-a of the Tax Law authori"zes any ci ty in New York

having a population of one rnill ion or more t,o adopt local laws imposlng, "wlth

respect to real property securi ty a pr inclpal debt or obl igat ion of less than

f ive hundred thousand dol lars,  a tax of f l f ty cents, with respect to one, two

or three-farnily houses, individual cooperative apartment.s and indlvidual

resldent ial  condominl"um units securlng a pr lncipal debt or obl igat ion of f ive
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hundred thousand dol lars or more, a tax of s ixty-two and one-half  cents, and

wlth respect to al l  other real propetty a tax of one dol lar and twenty-f ive

cents, for each one hundred dol lars and each remaining najor fract ion thereof

of principal debt or obligation which is or under any contingency may be

secured at the date of execut lon thereof,  or at  any t ime thereafter,  by a

mor tgage on  such rea l  p roper ty . . . r ' .  Sec t lon  W46- I .0  o f  T i t le  W o f  the  Adrn in i -

strat ive Code of the City of New York adopts the language of sect ion 253 and

imposes the tax authorized by sect lon 253-a.

C. That the language of both sect ion 253

W46-1.0 of the Admlnistrat ive Code of the Clrv

be lawfu11y owing.

DATED: Albany, New York

the Tax Law and sectton

New York expressly states

STATE TAx COMMISSION

o f

o f

that  the tax is  imposed on "each such mortgage".  There Is  no provls lon for

aggregat ing nor tgages merely  because they apply to the same property ,  or  \dere

executed and/or recorded on the same date. Here, in fact,  there were two

separate and dlst inct mortgages. There is,  therefore, no statutory basis for

the recording off icer to aggregate the two mortgages and to impose the mortgage

recording tax at the higher rate appl icable to mortgages securing a pr incipal

debt  o r  ob l iga t ion  o f  $500,000.00  or  more  (Mat te r  o f  Che lsea- I9 th  S t ree t

{ssoc{ales, State Tax Comrn.,  January 31, 1984; $atte1 pf EgEggn Gleeq, State

Tax Comn. ,  November 7, 1985) .

D. That the petition of Ming Tsun Chu is hereby granted and the sum of

$4 ,312.50  ls  to  be  re funded to  pe t i t loner ,  together  w i th  such in te res t  as  may

APR 0 4 1980
@CdC1u^


