
STATE OF NEW YORK

STATE TAX COMMISSION

to Revlew a
Tax Law wlth
M a y  6 ,  1 9 8 3 .

In the Matter of the Pet l t ion
o f

Chera Realty Company

Determlnat i"on under Art lc le 1l  of  the
Reference to a Mortgage Recorded on

State of New York :
s s .  :

County of Albany ,

Davld Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she is an employee of the Stat,e Tax Comrisslon, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he/she served the withln
not lce of Decision by cert i f ied mai l  upon Chera Realty Conpany, the pet i t ioner
ln the within proceedlngr by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Chera Realty Company
At tn :  Gerard  I .  Cas te l l i
523 Fulton Street,
Brooklyn, NY

and by deposit lng same enclosed In a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service within the Stat,e of New York.

AFFIDAVIT OF MAILING

that the said addressee is the pet l t loner
forth on sald wrapper ls the last known address

That deponent further says
herein and that  the address set
o f  t he  pe t l t i one r .

Sworn to before ne thls
28 th  day  o f  Janua ry ,  1986 .

, " , /  / i  ' !

1 li/:,.:;lli, ,-.1 l.:'/Z/ty't/i/4' ^...

pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

to Review a
Tax Law wlth
M a y  6 ,  1 9 8 3 .

In the Matter of the Pet i t ion
o f

Chera Realty Company

Determlnat ion under Art ic le 11 of the
Reference to a Mortgage Recorded on

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie Hagelund, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Cornnlssion, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he served the wl. thin not ice
o f  Dec is ion  by  cer t i f led  mai t  upon Gerard  I .  Cas te l l i r  the  representa t lve  o f
the pet l t l -oner ln the withln proceedlng, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Gerard  I .  Cas t ,e l l i
P . O .  B o x  4 8 1
Tuckahoe, NY 10707

AFFIDAVIT OF MAILING

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee i-s the rePresentat lve
herei.n and Lhat the address set forth on said wrapPer l-s the

of the representat ive of the pet i t loner.

and by deposi t lng
pos t  o f f l ce  unde r
Serv ice wi th in the

That deponent
of  the pet i t loner
last known address

Sworn to before me this
28 th  day  o f  January '  1986.

i a t
( {:f t j,rf, t 1 etz"r.4.-h4. _
Aufhorlzed to admlnister oaths
pursuant to Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Macter of the Pet l t ion
o f

Chera Realty Company

to Review a Determlnat ion under Art lc le 11 of the
Tax Law wi-th Reference to a Mortgage Recorded on
M a y  6 ,  1 9 8 3 .

and by deposi t ing
pos t  o f f i ce  unde r
Serv ice wi th ln the

That deponent
of  the pet i t ioner
last known address

ATFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Comml.sslon, that he/she is over 18 years
of ager Ernd that on the 28th day of January, 1986, he served the wlthln not lce
o f  Dec ls ion  by  cer t l f led  mai l  upon Freder ick  A .  O.  Schwarz ,  J r . ,  the
representat ive of the pet i t ioner in the within proceeding, by enclosing a true
copy thereof ln a securely sealed postpaid rrrrapper addressed as fol lows:

Freder lck  A .  O.  Schwarz ,  J r .
Corporat ion Counci l ,  Clty of New York
Munic ipa l  B ldg . ,  100 Church  St . ,  Rm.  589
New York, NY 10007

same enclosed ln a postpald properly addressed wrapper ln a
the exclusive care and custody of the United States Postal

State of New York.

further says Ehat the said addressee is the representat ive
hereln and that the address set forth on said wrapPer ls the

of the representat i"ve of the pet i t ioner.

Sworn to before me th is
28 th  day  o f  Janua ry ,  i 986 .

Authorlzed to administer oaths
pursuant to Tax Law sect lon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
o f

Chera Realty Company

to Review a Determinat ion under Ar t lc le  11 of  the
Tax Law wi th Reference to a Mortgage Recorded on
M a y  6 ,  1 9 8 3 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he served the wlthin not ice
of Decision by cert i f ied mai l  upon Robert  Mensing, the representat ive of the
pet i t loner in the within proceeding, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Robert Mensing
Mortgage & Real Estate Transfer Tax Unlt
Roon 403, Bui lding 9, State Campus
Albany ,  NY LZZ27

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f lce under the exclus lve care and custody of  the Uni ted States Posta l

Serv ice wl th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the rePresentat ive

of  the pet l t loner  here in and that  the address set  for th on said wraPPer is  the

last  known address of  the representat lve of  the pet i t ioner .

Sworn to before me th ls
28 th  day  o f  Janua ry ,  1986 .

Author ized to adminis ter  oaths
pursuant  to Tax Law sect lon I74



STATE OF NEW YORK

STATE TAX COMMISSION

EO

Tax
May

Review a
Law with
6 ,  1 9 8 3 .

In the MatLer of the Pet i t ion
o f

Chera Realty Courpany

Determlnat l-on under Art lc le 11 of the
Reference to a Mortgage Recorded on

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commisslon, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he served the \nt i thln not ice
of Decision by cert l f ied mai l  upon Jay Grunfeld, the representat lve of the
pet i t loner in the wlthin proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid rJrapper addressed as fol lows:

Jay Grunfeld
Clty Register,  New York County
3l Chanbers St.
New York, NY 10007

and by deposit ing same enclosed ln a postpald properly addressed wrapper in a
post off lce under the excluslve care and custody of the Uni. ted States Postal
Servlee wlthin the State of New York.

That deponent further says that,  the sald addressee is the representat ive
of the pet i t loner herein and that the address set forth on sald wrapPer is the
last known address of the representat ive of the pet l t ioner.

Sworn to before me this
28 th  day  o f  January ,  1986.

Author ized to adnin is ter  oaths
pursuant  to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ /  Y O R K  1 2 2 2 7

January 28, f986

Chera Realty Cornpany
At tn :  Gerard  I .  Cas te l l l
523  Fu l ton  St ree t
Brooklyn, NY

Gentlemen:

Please t ,ake not ice of the Declsion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninlstrat,lve level.
Pursuant to sect lon(s) 25I of  the Tax Law, a proceeding in court  to revlew an
adverse declslon by the State Tax Comrnlssion nay be lnstituted only under
Art lc le 78 of the Clvl1 Pract lce Law and Rules, and must be coromenced ln the
Supreme Court of  the State of New York, Albany County, withln 4 nonths from the
date  o f  th is  no t lce .

Ingulr les concerning the computat ion of tax due or refund al lowed ln accordance
with thls decislon may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Lltlgatlon Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2070

cc :  Pet i t toner fs  Representa t ive
Gerard I .  Castel l l
P . O .  B o x  4 8 1
Tuckahoe, NY 10707

AND
Freder lck  A .  O.  Schwarz ,  J r .
Corporat lon Councl l ,  City of New
Munl -c ipa l  B1dg. ,  100 Church  St . ,
New York, NY 10007

AND
Taxing Bureaurs Representat ive

Very truly yours'

STATE TAX COMMISSION

Robert Mensing
Mortgage & Real Est,ate Transfer Tax Unit
Roon 403, Bui lding 9, State CamPus
Albany'  NY 12227

AND
Jay Grunfeld
City Register,  New York County
31 Chanbers  SE.
New York ,  NY 10007

AND

York
Rn.  589



STATE OF NEW YORK

STATE TAX COMMTSSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CIIEM REALTY COMPAI{Y

to Review a Determinat ion under Ar t ic le  l1
of  the Tax Law wi th Reference to Mortgages
Reco rded  on  May  6 ,  f 983 .

aggregate tr^renty-seven mortgages executed on

to approxi rnate ly  th i r ty  d i f ferent ,  morLgagees,

por t ions of  what  is  now one tax lo t ,  thereby

hlgher tax rate.

FINDINGS OF FACT

DECISION

Peti t ioner,  Chera Realty Company, 523 Fulton Street,  Brooklyn, New York'

f i led a pet i t ion to review a determinat ion under Art ic le 11 of the Tax Law with

re fe rence to  mor tgages recorded on  May 6 ,  1983 (F i le  No.  54556) .

A forrnal  hear ing was held before Br ian L.  Fr ledman,  Hear ing Of f i ,cer ,  a t

the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,  New

Y o r k ,  o n  A u g u s t  2 0 ,  1 9 8 5  a t  1 : 1 5  P . M . ,  w i t h  a l l  b r i e f s  t o  b e  s u b n i t t e d  b y

November  18 ,  1985 .  Pe t i t i one r  appea red  by  Gera rd  I .  Cas te l l i ,  Esg .  (Cha r l es  J .

Acke r ,  Esq . ,  o f  counse l ) .  The  Aud i t  D i v l s i on  appea red  by  John  P '  Dugan ,  Esq .

(Tho rnas  Sacca ,  8 "q . ,  o f  counse l ) .  The  C i t y  o f  New York  appea red  by  F rede r l ck  A .  O .

Schwarz ,  J r . ,  Esq .  (G lenn  Newman ,  Esq . ,  o f  counse l ) .

ISSUE

Whether  the Register  of  the Ci ty  of  New York, Kings County, may properly

the sane date by the same mortgagor

I .  On February  L7  ,

purchased real property

1983,  Chera  Rea l ty

located at. 523-525

encumbering twenty-seven fractional

subject ing said mortgages to a

Company (here inaf ter  I 'pet i t ioner")

Ful ton Street , ,  Brooklyn,  New York.
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The property is improved by a three-story structure which, at the time of

purchase,  conta ined s ix  or  seven stores.  The sel lers of  th is  Property  \4tere

approximately  th i . r ty  ind iv iduals who had lnterests in  var ious por t ions of  the

property .  Some of  the sel lers had acquired t i t le  through inher i tance or  devise

whi le others had purchased t i t1e.  Pet i t ioner  entered in to t r^ tenty-seven separate

contracts of  sa le and,  af ter  execut ion of  t rdenty-seven seParate notes and mortgages,

pet i t ioner  accepted del ivery of  twenty-seven deeds.  Each mortgage and deed

desc r i p t i on  d i f f e red  f rom the  o the rs .  Each  deed  re f l ec ted  a  se l l e r t s  sepa ra te

f ract ional  in terest  ln  the property  which or ig inal ly  consisted of  e ighteen tax

lots .  Some of  the sel lers owned f ract ional  in terests in  two lots  whi le  others

ovmed interested in  many lots .  None of  the sel lers owned an interest  in  a l l

e i .ghteen lots ,  however.  Each note \^ /as ln  a separate amount ,  whlch ref lected the

m o r t g a g e e r s  r e s p e c t i v e  s h a r e  o f  t h e  t o t a l  p u r c h a s e  p r i c e  o t  $ 2 , 2 5 0 , 0 0 0 . 0 0 .

Pursuant  to the terms of  the contracts of  sa le1 pet i t i .oner  paid $500,000.00 at

c los ing and executed twenty-seven purchase money mortgages wi th a tota l  pr inc ipal

s u m  o f  $ 1 , 7 4 9 , 9 6 8 . 0 0 .

2 .  P r l o r  t o  1945 ,  t he  pa rce l  o f  r ea l  p rope r t y  pu rchased  by  pe t i t i one r

conslsted of  e ighteen tax lo ts .  In  L923,  seven groups which had an in terest  in

the cont iguous lots  which present ly  const i tu te rhe parcel  purchased by pet i t loner ,

leased the property  to Velbard Real ty .  These leases l^ /ere extended and nodi f i .ed

in 1945 and again in  1966.  The leases and subsequent  extension and modi f icat ion

agreements prov i .ded that  Velbard Real ty ,  as lessee,  was to be responslb le for

a l l  real  estate taxes,  sewer rent ,s ,  insurance,  v /ater ,  maintenance and a l l  o ther

expenses connected wi th the management of  occupancy of  the premises,  exc lus i .ve

of  mort ,gage obl igat lons.  At  a t ime unknovrn,  the e ighteen lots  which were
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Ieased to Velbard Real ty  were consol idated i -nto a s ingle tax lo t  r  presumably

for  convenience in paying real  property  taxes.

3 .  A t  t he  t i r ne  o f  nego t i a t i on  o f  t he  con t rac t s  o f  sa le ,  ce r ta ln  o f  t he

se l l e r s  ob jec ted  to  t he  u t i l i za t i on  o f  one  mor tgage  to  secu re  pe t i t i one r r s

indebtedness on the advice of  tax counsel  that  i t  could compl i .cate the estates

of  some of  the sel lers,  present  problems in t i t le  repor ts  and g lve some of  the

mortgagees an in terest  or  co l la tera l  in terest ,  in  property  ln  which they had no

cla in.

4. On March 10, I983, pet i t ioner presented the twenty-seven mortgages for

recording at the Off ice of the Register of the Clty of New York, Kings County,

together with a check for payment of the mortgage recording tax at the rate of

1|  percent of the pr incipal debt or obl igat ion of each mortgage, since each

mor tgage secured a  pr inc ipa l  debt  o r  ob l iga t ion  o f  less  than $500,000.00 .  The

Register aggregated al l  t \ iTenty-seven of the urortgages, result ing in an aggregated

pr inc ipa l  debt  o f  $Lr749,968.00  and thereupon re fused to  record  the  mor tgages

unless a mortgage recording tax at the rate of 2|  percent of the pr inci .pal  debt

or  ob l iga t ion ,  the  ra te  app l i cab le  to  mor tgages o f  $500,000.00  or  more '  v /as

paid by pet i t ioner.  Pet i t ioner made a var iety of informal appeals to the New

York  C i ty  F inance Depar tment  by  le t te rs  da ted  March  10  and Apr i l  15 ,  1983,  bu t

sa id  appea ls  were  re jec ted .  Thereaf te r ,  on  May 6 ,  1983,  pe t i t ioner  pa id ,  under

protest,  a mortgage recording tax to record the twenty-seven mortgages in the

amount  o f  $39,360.45 ,  sa id  amount  represent ing  tax  imposed a t  the  ra te  o f  2 I

percent of the aggregated pr incipal debts or obl igat ions of the twenty-seven

mortgages. Pet i t ioner contends that the twenty-seven mortgages should not have

been aggregated by the Register and that the mortgage recording tax should have

been imposed a t  the  ra te  o f  1 |  percent .  Pet i t ioner  has ,  there fore ,  reques ted  a
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refund of $13 rI12.59, the di f ference between the mortgage recordlng tax paid and

$26,247,86, the amount of mortgage recording tax which would have been due had

the mortgages not been aggregated.

5. The City of New York contends that aggregat ion of the mortgages and

i.nposit lon of the nortgage recording tax at the higher rate was proper since

pet i t loner purchased one tax lot  consist lng of one parcel of  land and one

bul ldlng that was incapable of div is ion. The City further contends that there

was a single purchase pr ice negot iated between pet i t ioner and the several  sel lers

and that,  as such, i t  was one integrated transact l .on.

CONCLUSIONS OF LAW

A. That sectLon 253.1 of the Tax Law provides, ln part ,  that:

"[a] tax of f.Lfty cents for each one hundred dollars and each remainlng
major fract ion thereof of pr inclpal debt or obl lgat ion which is,  or
under any contingency uray be secured at the date of the execution
thereof or at  any t ime thereafter by a mortgage on real property
si tuated within the state recorded on or after the f i rst  day of July '
nlneteen hundred and six,  is hereby inposed on each such mortgage.. .r l
(Enphas ls  added. )

Subdivls ions l -a(a) and 2(a) of.  sect ion

cents each on each $100.00 of pr inclpal

not appl lcable herein.

253 lnpose additl-onal taxes of twenty-flve

lndebtedness,  wi th cer ta in except ions

B. That sect lon 253-a of the Tax Law authorizes any ci ty in New York

having a populat ion of one nl l l ion or more to adopt local laws lmposing, I 'wl th

respect to real property securing a pr incipal debt or obl igat ion of less than

f lve hundred thousand dol lars,  a tax of t i t ty cents, with respect to one'  t l i lo

or three-fani ly houses, indlvidual cooperat ive apartments and lndlvidual

resi .dent lal  condomlnium units securlng a pr inclpal debt or obl igat lon of f ive

hundred thousand dol lars or more, a tax of s ixty-two and one-half  cents '  and

wlth respect to al l  other real propert ,y a tax of one dol lar and twenty-f lve
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cents,  for  each one hundred dol lars and each remain lng ura jor  f ract ion thereof

of  pr inc ipal  debt  or  obl igat ion which is  or  under any cont ingency may be

secured at  the date of  execut ion thereof ,  or  at  any t ime thereaf ter ,  by a

mor tgage  on  such  rea l  p rope r t y . . . " .  Sec t i on  W46-1 .0  o f  T l t l e  W o f  t he  Adn ln i -

s t rat lve Code of  the Ci ty  of  New York adopts the language of  sect ion 253 and

imposes the tax author ized by sect ion 253-a.

C.  That  the language of  both sect ion 253 of  the Tax Law and sect i .on

W46-1.0 of  the Adnin is t rat j -ve Code of  the Ci ty  of  New York expressly  s tates

that  the tax is  imposed ont teaeh such mortgage".  There is  no provls ion for

aggregat ing mortgages merely  because they apply to the same property .

D.  That  the inst ,ant  case,  each of  the twenty-seven mortgages secures a

separate and d is t inct  obl igat lon of  pet i t ioner  to a mortgagee or  group of

mortgagees which was incurred by reason of  the execut ion of  a separate contract

of  sa le.  Af ter  execut ion of  each of  the twenty-seven mortgages and accompanying

notes,  pet i t ioner  accepted del lvery of  twenty-seven deeds,  each conta in ing a

di f ferent  land descr ipt ion which represented a par t icu lar  grantor /mortgageers

f ract ional  in terest  ln  the ent i - re parcel  of  real  property  purchased by pet i t ioner .

There $ras a rat lonal  basis  for  the t ransact ion being consummated in th is  forn

and there was,  therefore,  no basls  for  the recording of f icer  to  aggregate the

t\dent,y-seven mortgages and to impose the mortgage recordi-ng tax at the higher

ra te  app l i cab le  t o  mor tgages  secu r i ng  a  p r l nc ipa l  deb t  o r  ob l i ga t i on  o f  $500 ,000 .00

o r  more  (Ma t te r  o f  Che l sea - l 9 th  S t ree t  Assoc ia tes ,  S ta te  Tax  Commiss ion ,

Janua ry  31 ,  1984 )  .
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E. That  the pet i t lon of  Chera Real ty  Company is  granted and the sum of

$13 ,112 .59  i s  t o  be  re funded ,  t oge the r  w i t h  such  i . n te res t  as  rnay  be  l aw fu l l y

owing.

DATED: Albany, New York

JAN 8 81986
STATE TAX COMMISSION

PRESIDENT


