
STATE OF NEhI YORK

STATE TAX COMMISSION

In the

Che lsea AFFIDAVIT OF MAITING

for Redetenninat ion of a Def ic iency or Revision :
of  a Determinat ion or Refund of Mortgage Tax under
Art ic le 11 of the Tax Law for the Mortgage Recorded:
o n  9 / 7  / 8 2 .

State of New York i
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Chelsea 19th Street Associates, the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Che lsea 19 th  St ree t  Assoc ia tes
c /o  Kaye-Mar in  Assoc ia tes ,  Inc .
175 C learbrook  Rd.
E lmsford ,  NY 10523

and by deposit ing same enclosed in a postpaid properly addressed wrappep in a
post off ice under the exclusive care and custody of the United States Ppstal
Service within the State of New York. 

I
l

That.  deponent further says that the said addressee is the pet i t ionpr
herein and that the address set forth on said wrapper is the last knownl address
of  the  pe t i t ioner .  I

Sworn to before me this
31st day of January, 1984.

Matter of the Pet. i t ion :
o f

19 th  S t ree t  Assoc ia tes  :

Authorized to
pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Che lsea 19 th  St ree t  Assoc ia tes

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Mortgage Tax under
Art ic le 11 of the Tax Law for the Mortgage
Recorded on  9 /7 /82 .

State of New York )
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes
of the State Tax Commission, that he is over 18
31st day of January, 7984, he served the within
mai l  upon Robert  E. Helpern, the representat ive
proceeding, by enclosing a true copy thereof in
wrapper  addressed as  fo l lows:

Robert  E. Helpern
Ne$man, Tannenbaum, Helpern & Hirschtr i t t
310 Madison Avenue
New York, NY 10017

and says that he is an employee
years of age, and that 0n the
not ice  o f  Dec is ion  by  cbr t i f ied
of the pet i t ioner in the within
a  secure ly  sea led  pos tpa id

j

:
addressed wrappei in a
Un i ted  Sta tes  Pos ta l

AT'FIDAVIT OF MAIIING

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
o f  the  pe t i t ioner
Iast known address

same enclosed in a postpaid properly
the exclusive care and custody of the

State of New York.

further says that the said addressee is the represenfat ive
herein and that the address set forth on said wrapperi  is the

of the representat ive of the pet i t ioner.  l

Sworn to before me this
31st day of January, 1984.

i s te r  oa
w sec t ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the

Che lsea

MatLer of the Pet i t ion
o f

19 th  St ree t  Assoc ia tes

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Mortgage Tax under
Art . ic le 11 of the Tax Law for the Mortgage
Recorded on  917/82 .

AFFIDAVIT OF MAILING

State of New York ]
S S . :

County of Albany ]
;

David Parchuck, being duly sworn, deposes and says that he is an e{nployee
of the State Tax Commission, that he is over 18 years of age, and that bn the
3lst  day of January, 1984, he served the within not ice of Decision by clr t i f ied
mai l  upon Gemrose Realty,  Inc. the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a Lrue copy thereof in a securely sealed postp[ id
wrapper  addressed as  fo l lows:

Gemrose Rea l ty ,  Inc .
cfo Jerome Gold
11 Park  P lace
New York, NY 10007

and by deposit ing same enclosed in a
post off ice under the exclusive care
Service within the State of New York.

i
l

postpaid properly addressed r*rappep in a
and custody of the United States Ppstal

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner.

the representat ive
said wrapperi  is the

;

Sworn to before me this
31s t  day  o f  January ,  1984.

inister oaT
Law sec t ion  174



STATE Otr'NBh' YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Chelsea 19th Street  Associates AI'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Mortgage Tax under
Art ic le 11 of the Tax Law for the Mortgage
Recorded on  9 /7 /82 .

Sta te  o f

County of

New York ]
S S . :

Albany ]

David Parchuck, being duly sworn, deposes and says that he is an elnployee
of the state Tax Commission, that he is over 18 years of age, and that bn the
31st day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Mart in Hol lander,  the representat ive of the pet i t ioner in the; within
proceeding, by enclosing a true copy thereof in a securely sealed postphid
wrapper  addressed as  fo l lows:

Mart in HoI lander
c /o  Kaye-Mar in  Assoc . ,  Inc
212 WesL 35 th  St .
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrappei in a
post off ice under the exclusive care and custody of the United States Ppstal
Service within the State of New York.

l
the representat ive
said wrapper:  is the

:

Sworn to before me this
31st  day of  January,  1984.

o a s

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner.

pursuant to Tax Xaw sect ion 774



STATE OF' NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Che lsea 19 th  St ree t  Assoc ia tes

for Redeterminat. ion of a Def ic iency or Revision
of a DeterminaLion or Refund of Mortgage Tax under
Art ic le 11 of the Tax Law for the Mortgage
Recorded on  9 /7  /82 .

AFFIDAVIT OF MAITING

State of New York

County of Albany

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last known address

]
s s . :

]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of January, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Donald B. Yel l in,  the representat ive of the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Donald B.  Yel l in
265 Great Neck Rd.
Great Neck, NY 11021

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
31st day of January, 1984.

n is te r  oa t
w sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Che lsea 19 th  St ree t  Assoc ia tes

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Mortgage Tax under
Art ic le 11 of the Tax law for the Mortgage
Recorded on  9 /7  /82 .

SLate of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes
of the State Tax Commission, that he is over 18
31st day of January, 7984, he served the within
mai l  upon Arnold Fox, the representat ive of the
proceeding, by enclosing a true copy thereof in
I l t rapper addressed as fol lows:

Arnold Fox
Off ice of Corporat ion Counsel
City of New York
100 Church  St .
New York, NY 10007

and says that he is an employee
years of age, and that on the
not ice  o f  Dec is ion  by  cer t i f ied
pet i t ioner in the within
a  secure ly  sea led  pos tpa id

AFFIDAVIT OF MAITING

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that.  the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
31st  day of  January,  1984.

Authorized to a ter oaths
pursuant to Tax sec t ion  174



STATE OF NEI,II YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

Che lsea 19 th  St ree t  Assoc ia tes

for RedeterminaLion of a Def ic iency or Revision
of a Determinat ion or Refund of Mortgage Tax under
Art ic le 11 of the Tax Law for the Mortgage
R e c o r d e d  o n  9 / 7 1 8 2 .

AFFIDAVIT OF MAITING

State of New York l
s s .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that.  he is over 18 years of age, and that on the
31st day of January, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon George Faeth, the representat ive of the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
v / rapper  addressed as  fo l lows:

George Faeth-Commissioner
City Register-New York County
31 Chambers St.
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
31s t  day  o f  January ,  7984.

Authorized to a
pursuant to Tax

ter oaths
s e c t i o n  1 7 4



STATE 0F NEI{I Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Chelsea 19th St.reet Associates

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Mortgage Tax under
Art ic le 11 of the Tax Law for the Mortgage
Recorded on  9 /7 /82 .

Atr'FIDAVIT OF MAIIING

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Stat,e Tax Commission, that he is over 18 years of age, and that on the
31st day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Arthur Maxwel l ,  the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Arthur Maxwell
Mortgage & Real Estate Transfer

Tax Unit
Room 403, Bldg. l /9
Albany, NY

and by deposit ing
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the represenLat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
31s t  day  o f  January ,  1984.

t o ' r i er oaths
to Tax La sect ion 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 31, 1984

Chelsea 19 th  St ree t  Assoc ia tes
c lo  Kaye-Mar in  Assoc ia tes ,  fnc .
175 C learbrook  Rd.
E lmsford ,  NY 10523

Gentlemen:

Please take not ice of the Decision of the Stat.e Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant.  t .o sect ion(s) 251 of Lhe Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 72227
Phone i l  (518)  457-2a7a

Very truly yours,

cc :  Pet i t ioner t  s  Representa t ives  :

Taxing Bureau's Representat ive

STATE TAX COMMISSION

(See Attached List ing)



Peti t ioner '  s Representat ives :

Robert  E. Helpern
Newman, Tannenbaum, Helpern
310 Madison Avenue
New York ,  NY 10017
AND
Gemrose Rea l ty ,  Inc .
cfo Jerome Gold
11 Park  P lace
New York, NY 10007
AND
Mart in Hol lander
c / o  K a y e - M a r i n  A s s o c . ,  I n c .
272 West 35th Street
New York, NY 10001
AND
Dona ld  B.  Ye l l in
265 Great Neck Rd.
Great  Neck ,  NY 11021

AND
Hirschtri t t

Arnold Fox
0ff ice of Corporat ion Counsel
City of New York
100 Church  St .
New York, NY 10007
AND
George Faeth-Commissioner
City Register-New York County
31 Chambers Street
New York, NY 10007
AND
Arthur Maxwell
Mor tgage & Rea l  Es t .

Transfer Tax Unit
Room 403, Bldg. / /9
State Campus
Albany, NY



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CHELSEA-19TH STREET ASSOCIATES

for Redetermlnation of Mortgage Recording Tax
under Article 11 of the Tax Law with Reference
to Three Mortgages Recorded on September 7,
L982.

DECISION

Pet i t ioner ,  Che lsea-19th  St ree t  Assoc la tes ,  c /o  Kaye Mar ln  Assoc . ,  Inc . ,

175 Clearbrook Road, Elursford, New York 10523, f l led a pet i t lon for redetermi-

nat lon of mortgage recording tax under Art ic le l1 of the Tax Law with reference

to  th ree  Bor tgages  recorded on  September  7 ,  1982 (F i le  No.  40828) .

A fornal hearing was held before Daniel  J.  Ranal l l ,  I lear ing Off lcer '  at

the off lces of the State Tax Cournlssion, Two World Trade Center,  New York'  New

York ,  on  June 24 ,  1983 a t  9 :00  A.M. ,  w l th  a l l  b r le fs  to  be  subml t ted  by  August  30 ,

1983. Petltloner appeared by Neronan, Tannenbaum, Ilelpern & Hirschtrltt (Vlncent

Syracuse, Esq.,  of  eounsel) .  The Audit  Divis lon appeared by John P. Dugan,

Esq. (Anna Colel lo,  Esq.,  of  eounsel) .  The City of New York appeared by

Freder ick  A .  O.  Schwarz ,  Esq.  (Arno ld  Fox ,  Esq. ,  o f  counse l ) .

ISSUE

Whether three mortgages executed by the same mortgagor to three separate

mortgagees on the same parcels of real  property may be aggregated for purposes

of the Mortgage Recording Tax thus subject ing said mortgages to a higher tax

ra te .
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FINDINGS OF FACT

1. Pursuant to a contract of sale between KMSP Real-ty Corp. ("KI"ISP") and

Gemrose Realty Corp. ("Gemrosett)  dated May 21, 1982, Gemrose contracted to

convey the premises known as 259 through 265 West 19th Street and 178 through

186 Eighth Avenue, New York, New York, to KMSP for a purchase pr ice of $110001000.00.

The purchaser rras to take t l t le subJect to a $350r000.00 wraparound mortgage

and make a cash payment of $215,000.00. Addit ional- ly,  the purchaser agreed to

execute and del iver a purchase rnoney mortgage of $435,000.00 to Gemrose.

2. By an "exchange agreement" dated August 25, L982, KI'ISP assigned aJ-J- of

i ts interest in the May 21, 1982 contract wlth Genrose to pet l t ioner '  CheLsea-l9th

Street Associates. In considerat ion of the asslgnment,  pet i t ioner agreed to

execute and deliver to LRBK Associates ('|LRBK"), Martin llollander and Bruce

Kaye a note and mortgage on the property in issue ln the amount of $100'000.00.

Hollander, Kaye and LRBK are also the general partners of petitioner. LRBK is

a partnership whose general  partners are Robert  Korval,  Sy Bressler,  George

Liebner and Martin Roth. Hollander, Kaye and the general partners of LRBK are

also the off lcers of KMSP. None of the pr lncipals of pet. i t ioner,  LRBK and

IOISP are related in any rday to Gemrose or any of the principals of Gemrose, and

none of then had ever had any dealings with Gemrose prior to the sale of the

propert ies in issue.

3. An addlt lonal requirement of the sale was that pet i t loner obtaln the

consent of prlor mortgagees to the sale. Under the terms of a wraparound

mortgage previously held on the propertles by Donald B. Yellin' Armand Knopf

and Jesse Gott l leb, the three mortgagees had the r ight to approve or disapprove

any further mortgages on the propert ies. In order to obtain such consent. ,

pet i t loner agreed to pay a fee of $144,000.00 to the pr ior mortgagees. Pet i t ioner
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paid $108,000.00 of the fee by execut ion and del lvery of a note and mortgage in

sald amount to Yel l in,  Knopf and Gott l leb. Nelther Yel l in,  Knopf nor Gott l leb

had any affil iation with petitioner, KMSP, LRBK or Gemrose other than the

transactLons involving the propert les ln lssue.

4. A11 three mortgages were executed on August 2511982 and all three

mortgages \rere recorded on September 7, 1982 in New York County. The recording

officer required that the principal amounts of the three mortgages be aggregated.

The total  pr incpal sum was $643,000.00. The recording off lcer then imposed a

Mortgage Recording Tax of $L4,467.50 computed at the rate ot 2!a percent of the

aggregate pr incipal amount since i t  exceeded $500,000.00 in total .  I Iad the tax

been assessed separately on each mortgage at the rate of 1l  percent,  s ince each

mortgage had a pr incipal amount less than $500,000.00, the tax would have been

$6,525.00  fo r  the  Gemrose mor tgage,  $1 ,500.00  fo r  the  KMSP mor tgage and $1 '620.00

for  the  Ye l l in  mor tgage fo r  a  to ta l  o f  $9 ,645.00 .  Per i t ioner  pa id  a t  the

higher rate and requested a refund of $4 1822.50, the di f ference between the two

ra tes .

5. Petit,loner maintains that the principal- amounts of the three mortgages

should not have been aggregated slnce each was a separate mortgage' to seParate

unrelated mortgagees, for separate purposes, albei t  for the same propert ies.

The Department of Taxation and Finance agrees with petitioner that, under the

facts of this case, the mortgages should not have been aggregated. The City of

New York, on the other hand, argues that s ince the three mortgages were essent ial

parts of the same transactlon, executed at the same time by the sane obligor'

recorded at, the same time, and covered the same propertyr they were properly

aggregated and taxed at the hlgher rate applicabLe to mortgages securing

obl igat ions of more than $500,000.00. The City bases l ts argument on the
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supposition that, if petitloner had been unabl-e to obtain lndlvldual rnortgages

from the selJ-er,  assignors, and pr ior mortgagees, i t  would have had to borrow

the same total amount from a single lender and thus there would have been one

mortgage at the higher rate.

CONCLUSIONS OF LAW

A.  That  sec t lon  253.1  o f  the  Tax  Law prov ides ,  in  par t ,  tha t :

t ' [a]  tax of f i f ty cents for each one hundred dol lars and each remaining
rnajor fract ion thereof of pr inclpal debt or obl igat lon which is,  or
under any contlngency may be secured at the date of the executl,on
thereof or at any time thereafter by a mortgage on real property
sl tuated within the state recorded on or after the f l rst  day of July '
nineteen hundred and six, is hereby lnposed on each such moggggg. .. "
(eurphasis added).

Subdivis lons l -a(a) and 2(a) ot.  sect ion 253 lnpose addit ional taxes of twenty-f ive

cents each on each $100.00 of pr inclpal indebtedness, wlth certain except ions

not appl lcable herein.

B. That sectlon 253-a of the Tax Law authorizes any clty ln New York

havlng a population of one million or more to adopt local laws lmposing, rrwith

respect,  to real property securing a pr incipal debt or obl igat ion of less than

f ive hundred thousand dol lars,  a tax of f i f ty cenLs, wLth respect to one, two

or three-fami1-y houses, individual cooperative apartments and indlvldual

residential condominium units securing a principal- debt or obllgation of five

hundred thousand doll-ars or nore, a tax of slxty-two and one-half cents, and

Trith respect to all other real property a tax of one dollar and twenty-flve

cents, for each one hundred dol-lars and each remaining major fractLon thereof

of principal debt or obllgation which is or under any contingency may be

secured at the date of execut ion thereof,  or at  any t ime thereafter '  by a

mor tgage on  such rea l  p roper ty . . . r ' Ti t le W, sect ion W46-1.0 of the Adnlnlstrat ive
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Code of the City of New York adopts the language of sectlon 253 and l-mposes the

tax author|zed by sect ion 253-a.

C. That the language of the aforesaid statutes, both State and City,

expressly states that the tax is imposed on "each such mortgage". Sect lon

253-a refers Lo t ta mortgagett  securing t 'a pr incipal debtrr .  There is no provision

for aggregatlng mortgages merely because they appl-y to the same property. In

the instant case, the three mort.gages were held by three completely separate

and unrelated rnortgagees. Moreover, each mortgage was executed for a dlfferent

purpose; only one lras executed ln order to obtain flnancing to pay for the

property.  One was a purehase money mortgage, one was made to pay for a contract

assignment, and one was made to pay for a consent by prtor mortgagees. There

were three separate "pr lncl-pal  debts",  each to a dl f ferent creditor.  There was

no basls for the recording off icer to aggregate the three mortgages and assess

the higher tax rate. Whtle i t  might be true that,  i f  pet l t ioner had been

unable to make the mortgage arrangments tt did, it night have had to obtain a

single loan from one lender secured by one mortgage in an amount higher than

$5001000.00. I lowever,  thLs ls mere speculat ion. I tThe part ies chose a method

whlch.. .was open to them under the statute and, by using i t ,  they succeeded ln

keeping down their  mortgage tax J- labi l i ty. . ." .  rrThis they had the r ight to

do." (Fi f th Avenue & 46th Street Corp. v.  Bragal- ini ,  4 A.D.2d 387).  The tax

should have been lmposed on each mortgage at the rate for mortgages of less

t h a n  $ 5 0 0 , 0 0 0 . 0 0 .
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D. That the pet i t ion of Chelsea-19th Street Associates ls granted and the

Audlt  Divis ion is directed to refund the sum of $4,822.50, together with such

Lnterest as may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

JAN 3 1 1984
PRESIDM{T



rA:36 Ql76) State of  New York -  Department  of  Taxat ion and Finance
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  31 ,  1984

Che lsea 19 th  St ree t  Assoc ia tes
c /o  Kaye-Mar in  Assoc ia tes ,  Inc .
175 C learbrook  Rd.
E lmsford ,  NY 10523

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect. ion(s) 251 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.. Taxation and Finance
Law Bureau - l i t igat ion Unit
Bui lding /19, State Campus
A1bany, New York L2227
Phone l /  (518) 457-2070

Very truly yours,

Pet i t ioner ts  Representa t ives :  (See

Taxing Bureau' s Representat ive

STATE TAX COMMISSION

Attached List ing)



Peti t ioner '  s Representat ives :

Robert  E. Helpern
Newman, Tannenbaum, Helpern
310 Madison Avenue
New York ,  NY 10017
AND
Gemrose Rea l ty ,  Inc .
c/o Jerome Gold
11 Park  P lace
New York, NY 10007
AND
Mart in Hol lander
c / o  K a y e - M a r i n  A s s o c . ,  I n c .
212 l{est 35th Street
New York, NY 10001
AND
Dona ld  B.  Ye l l in
265 Great Neck Rd.
Great  Neck ,  NY 11021

AND
Hirschtri t t

Arnold Fox
Off ice of Corporat ion Counsel
City of New York
100 Church St.
New York, NY 10007
AND
George Faeth-Commissioner
City Register-New York County
31 Chambers Street
New York, NY 10007
AND
Arthur Maxwell
Mor tgage & Rea l  Es t .

Transfer Tax Unit
Room 403, BIdg. i l9
State Campus
Albany, NY



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtl-on

o f

CIIELSEA-19TH STREET ASSOCIATES

for Redeterminatlon of Mortgage Recording Tax
under Article 11 of the Tax Law with Reference
to Three Mortgages Recorded on Septembet 7,
1982.

DECISION

Pet i t ioner ,  Che lsea-19th  St ree t  Assoc ia tes ,  c /o  Kaye Mar in  Assoc . ,  Inc . ,

175 Clearbrook Road, Elmsford, New York 10523, f i led a pet i t l -on for redeterml-

natlon of mortgage recording tax under Article 11 of the Tax Law wlth reference

to three mortgages recorded on September 7, L982 (Fi le No. 40828).

A formal hearlng was held before Daniel  J.  Ranal l i ,  Hearing Off icer,  at

the off ices of the State Tax Comnission, Two l , Ior ld Trade Center,  New York, New

York, on June 24, 1983 at 9:00 A.M., wlth al-1 br lefs to be submitted by August 30,

1983, Petitioner appeared by Newnan, Tannenbaum, Ilelpern & I{irschtrltt (Vincent

Syracuse, Esq.,  of  counsel-) .  The Audit  Divis lon appeared by John P. Dugan'

Esq. (Anna Colel lo,  Esq. r  of  counsel-) .  The Clty of New York appeared by

Freder lck  A .  O.  Schwarz ,  Esq.  (Arno ld  Fox ,  Esq. ,  o f  counse l ) .

ISSUE

Whether three mortgages executed by the same mortgagor to three separate

mortgagees on the same parcels of real property may be aggregated for purposes

of the Mortgage Recording Tax thus subjeet,ing said mortgages to a higher tax

ra te .



-2-

FINDINGS OF FACT

l. Pursuant to a contract of sale between KMSP Realty Corp. (|'KI"ISP") and

Gemrose Realty Corp. ("Gemrose") dated May 21, L982, Gemrose contracted to

convey the premises known as 259 through 265 West lgth Street and 178 through

186 Eighth Avenue, New York, New York, to KI ' ISP for a purchase pr ice of $1,0001000.00.

The purchaser was to take t l t le subject to a $350,000.00 wraparound mortgage

and make a cash payment of $2151000.00. Addit lonal ly,  the purchaser agreed to

execute and del lver a purchase money nortgage of $435,000.00 to Gemrose.

2. By an t texchange agreementt 'dated August 25, L982, KI"ISP assigned al l  of

i ts interest in Ehe May 21, 1982 contract wlth Gemrose to pet i t ioner '  Chelsea-l9th

Street Associates. In conslderat ion of the assignment,  pet i t ioner agreed to

execute and deliver to LRBK Associates ("LRBK"), Martin llollander and Bruce

Kaye a note and mortgage on the property ln lssue in the amount of $1001000.00.

Hollander, Kaye and LRBK are also the general partners of petltioner. LRBK is

a partnership whose general  partners are Robert  Korval,  Sy Bressler,  George

Liebner and Martin Roth. llollander, Kaye and the general partners of LRBK are

also the off icers of KI ' ISP. None of the pr lncipals of pet i t ioner,  LRBK and

KI'ISP are related in any way to Gemrose or any of the princlpals of Gemrose, and

none of then had ever had any deallngs with Gemrose prior to the sale of the

propert ies in issue.

3. An addltional requirement of the sale was that petitloner obtain the

consent of prior mortgagees to the sa1e. Under the terms of a wraparound

mortgage previously held on the propertles by Donald B. YeLl-in' Arnand Knopf

and Jesse Gott l ieb, the three mortgagees had the r ight to approve or disapProve

any further mort,gages on the propert ies. In order to obtain such consent '

pet i t ioner agreed to pay a fee of $I44,000.00 to the pr lor mortgagees. Pet l t loner
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pald $108,000.00 of the fee by execut ion and del ivery of a note and mortgage in

sal-d anount to Yel l in,  Knopf and Gott l leb. Nelther Yel l in,  Knopf nor Gott l leb

had any affil iation with petitioner, KldSP, LRBK or Gemrose other than the

transact ions involving the propert ies in issue.

4. A1l three mortgages were executed on August 25,L982 and a1-1 three

mortgages rrere recorded on September 7, 1982 in New York County. The recordlng

off icer requlred that the pr inclpal amounts of the three mortgages be aggregated.

The total  pr incpal sum was $643,000.00. The recording off icer then imposed a

l" lortgage Recording Tax of $14,467.50 cornputed at the rate of 2r< percent of the

aggregate pr incipal-  amount since i t  exceeded $500,000.00 in total .  Had the tax

been assessed separately on each mortgage at the rate of 1!  percent,  s ince each

mortgage had a pr incipal amount less than $500,000.00, the tax would have been

$6,525.00  fo r  the  Gemrose mor tgage,  $1 ,500.00  fo r  the  KMSP mor tgage and $1 ,620.00

for  the  Ye l l in  mor tgage fo r  a  to ta l  o f  $9 ,645.00 .  Pet i t ioner  pa id  a t  the

higher rate and requested a refund of $4,822.50, the di f ference between the two

ra tes .

5. Petitioner maintaLns that the principaL amounts of the three mortgages

should not have been aggregated since each was a separate mortgage' to separate

unrelated mortgagees, for separate purposes, albei t  for the same propert ies.

The Department, of Taxation and Finance agrees with petitioner that, under the

facts of this case, the nortgages should not have been aggregated. The Clty of

New York, on the other hand, argues that s ince the three mortgages were essent ial

parts of the same transactlon, executed at the same tlme by the sa.me obligor,

recorded at the same tlme, and covered the same property, they were properJ-y

aggregated and taxed at the hlgher rate applicable to mortgages securing

obl igat ions of more than $500,000.00. The Ctty bases i ts argument on the
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supposit lon that,  i f  pet i t ioner had been unable to obtain individual mortgages

from the sel ler,  asslgnors, and pr ior mortgagees, i t  would have had to borrow

the same total amount from a singl-e lender and thus there wouLd have been one

mortgage at the hlgher rate.

CONCLUSIONS OF LAW

A. That sect lon 253.1 of the Tax Law provldes, in part ,  that:

" [a]  tax of f l f ty cents for each one hundred dol lars and each remainlng
major fract lon thereof of pr inclpal debt or obl- igat l -on l r thlch is,  or
under any contlngency may be secured at the date of the execution
thereof or at any tl-me thereaft,er by a mortgage on real- property
sl tuated withln the state recorded on or after the f l rst  day of July '
nineteen hundred and six, is hereby imposed on each such lqqggggg. . . 'r
(enphasis added).

Subdivis ions l -a(a) and 2(a) of sect ion 253 impose addlt ional taxes of twenty-f lve

cents each on each $100.00 of pr inctpal indebtedness, with certal-n except lons

not appl icable hereLn.

B. Thac section 253-a of the Tax Law authorizes any clty in New York

having a population of one mlllLon or more to adopt 1ocal laws imposlng, "wlth

respect to real property securing a pr l-ncipal debt or obl igat ion of less than

f ive hundred thousand dol lars,  a tax of f i f ty cents, with respect to one, two

or three-fanily houses, indivldual cooperative apartments and lndLvldual

residentlal condominium units securing a princlpal debt or obligatlon of fl-ve

hundred thousand dollars or more, a tax of sixty-two and one-hal-f cents' and

with respect to all other real property a tax of one dollar and t\tenty-five

cents, for each one hundred doll-ars and each remalnlng maJor fraction thereof

of princlpal debt or obligation which is or under any contlngency may be

secured at the daue of execut lon thereof,  or at  any tLme thereafter '  by a

mor tgage on  such rea l  p roper ty . . . r r . Ti t le W, sectLon !146-1.0 of the Adminlstrat ive
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Code of the City of New York adopts the language of section 253 and imposes the

tax authorized by seet ion 253-a.

C. Thar the language of the aforesald statutes, both State and City,

expressly states that Lhe tax is imposed on | teach such mortgagett .  Sect ion

253-a refers to "a mortgagen securing "a pr lncipal debt".  There ls no provision

for aggregating mortgages merely because they appl-y to the same Property. In

the lnstant case, the three mort,gages were held by three completely separate

and unrelated mortgagees. Moreover, each mortgage rras executed for a different

purpose; only one was executed in order to obtain flnancing to pay for the

property. One was a purchase money mortgage, one nas nade t,o pay for a contract

assignment, and one was made to pay for a consent by prior mortgagees. There

were three separate "pr lnclpal-  debtsrtr  €ach to a di f ferent creditor.  There was

no basis for the recording off icer to aggregate the three mortgages and assess

the higher tax rate. Whl le i t  might be true that,  l f  pet l t loner had been

unable to make the mortgage arrangments l-t did, tt night have had to obtain a

single loan from one lender secured by one mortgage ln an amount higher than

$5001000.00. However,  this is mere speculat ion. r fThe part ies chose a method

whlch.. .was open to them under the statute and, by uslng l t ,  they succeeded in

keepi.ng down their  mortgage tax l iabtJ- l ty. . ." .  "Thls they had the r lght to

do. "  (F i f th  Avenue e  46 th  S t ree t  Corp .  v .  Braga l " in i ,  4  A .D.2d  387) .  The tax

should have been imposed on each mortgage at the rate for mortgages of less

t h a n  $ 5 0 0 , 0 0 0 . 0 0 .
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D. That the pet i t ion of Chel-sea-t9th Street Associates ls granted and the

Audlt  Divis ion is directed to refund the sun of $4,822.50, together wlth such

lnterest as may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

JF\i\i 3 1 1984

\r"-N'',\-----


