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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  1 2 2 2 7

Nlay 29, 1985

C .  E .  T o w e r s  C o .
Attn: Ilyman Muss
118-35 Queens B lvd .
Fores t  H i l l s ,  NY L I375

Gent lemen:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  25L of  the Tax Law, a proceeding in  cour t  to  rev iew an
adverse decisLon by the State Tax Commission may be inst l tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be conunenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th ln 4 months f rom the

da te  o f  t h i s  no t i ce .

Inquirles concerning the computation of tax due or refund allowed in accordance

wi th th is  decis lon may be addressed to:

NYS Dept .  TaxatLon and Finance
Law Bureau -  L i t igat ion Uni t
Bui ld ing /19,  State Campus
Albany,  New York L2227
Phone # (518)  457-2070

Very truly yours '

STATE TAX COMMISSION

cc:  Pet i t loner rs  Representa t lve
Barton P. Levine AND W. Bernard Richland
Buckley, Kremer, OtRei l ly,  Pleper,  Hogan & Marsh Corporat ion Counsel
1505 Kel1um Place CitY of New York
Mineola, NY 11501 Municipal  Bui lding

AND New York'  NY 10007
The Comptrol ler of  the State of New York AND
as Trustee of the Common Retirement System Robert Mensing
Alfred E. Sroi th Off ice Bul lding Mortgage & Real Estate
Albany, NY L2207 Transfer Tax Unit

Roour 403, Bldg. l l9,  State Campus
Taxing Bureaurs Representat ive Albany, NY L2227



STATE OF NEW YORK

STATE TAx COMMTSSTON

In the I 'Iatter of the Petit ion

o f

c. E. ToWERS C0.

to Review a Determlnation under Article 11 of
the Tax Law with Reference to a Mortgage
Recorded on  May 28 ,  1981.

DECISION

Pet i t ioner ,  C .  E .  Towers  Co, ,  c /o  Muss  Deve lopment  Co. ,  f18-35  Queens

Boulevard, Forest t l i l - ls,  New York 11375, f i led a pet i t ion to review a deterni-

nation under Articl-e 11 of the Tax Law with reference to a nortgage recorded on

May 28 ,  19Bl  ( r i1e  No.  4 f368)

A f ,ornal hearing was held before Frank W. Barr ie,  Hearir ig 0ff icer,  at  the'

offices of the State Tax Commisslon, Two l,Iorld Trade Center, New York, Nerr

York ,  on  Ju ly  26 ,  1984 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by

Septenber 21, f984. Pet i t ioner appeared by Buckley, Kremer, 0rReiJ-1y, Pieper,

Hoban & Marsh, Esqs. (Barton P. Levine, Esq.,  of  counsel) .  The Audlt  Divl-s ion

appeared by John P. Dugan, Esq. (Deborah Dwyer, Esq.,  of  counsel-) .  The City of

New York  appeared by  Freder ick  A .  0 .  Schwarz ,  J t . ,  Esq.  (Arno ld  Fox ,  Esq. ,  o f

counse l ) .

ISSUE

Whether the recording of a construct lon loan nortgage executed by

petitioner to The Chase Manhattan Bank should be exenpted from Article 11

taxation, where such nortgage secured interim financing prior to permanent

f inancing secured by a nortgage executed to the New York State Employees'

Ret irement Systen.
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FINDINGS OF FACT

1.  Pet i t ioner ,  C .  E .  Towers  Co. ,  i s  a  New York  par tnershLp cons is t ing  o f

Hyuran Muss and Joshua Muss as principal general partners. Petitioner owns

certain real property f tnproved by a 16-story off lce bui ldlng and sl tuated at

the lntersect ion of Queens Boulevard and 78th Crescent Ln Queens County.

2. On Decenber 31, 1980, the Cornptrol ler of  the State of New York, as

trustee of the New York State Ernployeesr Ret irenent System (t tNYSERSt') ,  j -ssued a

couunitment to make a f i rst  mortgage loan to Hyman Muss and Ruth Muss, ( t rustees

pursuant to var ious trust agreements not in evidence) as fee owners and ground

lessors, and to pet i t loner in the aggregate amount of $25 nl l l ion secured by

the property descr lbed in the foregolng f lnding. Of the aggregate pr incipal

amount,  $19 ni l l ion ( the "f loor loan") was to be advanced upon complet ion of

the off ice bui lding and the sat lsfact ion of certain condit lons, and the remalning

$6 ni l l ion ( the "achlevement loanr ')  was to be advanced upon the sat isfact lon of

certaln other condit ions. The conmitment was in the form of a let ter to

pet i t ioner from NYSERS and at paragraph 5.7, ent i t led rrBuy-Sel l  Agreement",

provided as fol lows:

"Within ninety (90) days of the date hereof,  the Borrower and the
construct lon lender shal1 have entered lnto an agreement in form and
substance sat isfactory to us and our speclal  counsel pursuant to
whlch we sha11 agree to buy and such construct ion lender shal l -  agree
to sel l  to us the construct l -on note, mortgage and approprlate securi ty
Lnstruments. Such agreement shal l  provlde for ei ther an assignment
of exist ing loan documents (which shal l  be nodif ied to el iur lnate
inconslstencies with this let ter)  or ne\ i r  loan documents, at  our
opt lon, I f  we acquire the Loan by asslgnment,  we shal l  recelve an
estoppel af f idavi t  of  you and the inter lm lender stat ing the amount
unpald on the evidence of indebtedness and that there are no defaults,
de fenses  or  se to f fs  w i th  respec t  there to . t t

3.  In accordance with paragraph 5.7 of the NYSERS commitment,  on May 11,

1981, pet i t ioner entered into a Bui lding Loan Agreement with The Chase Manhattan

Bank (rrChaset ' ) ,  providing for construct ion loan advances to pet i t loner not to
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exceed ln  the  aggregate  $22,527,376.00 .  Ar t i c le  I I I  o f  the  agreement  es tab l l shed

the condit ions precedent to Chasers obl igat lon to make the ini t ia l  advance;

sec t iod  3 .01(d)  p rov ided,  ln  re levanr ,  par r :

rrThe Permanent Comml-tment shall have been assigned to Lender; the
Permanent Mortgagee shal1 have consented to such assignment or the
Lender, Borrower and the Permanent Mortgagee shall have executed a
three party agreement provldlng for the Permanent Closing.. ." .

Exhibit G to the agreement, constltuting the Lien Law St.atement r enumerated the

expenses previously lncurred or expected to be incurred in connect ion with the

loan and to  be  pa id  f ron  the  loan proceeds and a l loca ted  $337 ,909.50  to  mor tgage

recording taxes. The loan was evldenced by two notes, one in the auount of

$16,527,367.00 and the second in the amount of $5 ni l - l ion.

4 .  The cons t ruc t ion  loan mor tgage fo r  $16,527,367.00  was recorded in  the

of f i ce  o f  the  C i ty  Reg is te t r ,  County  o f  Queens on  May 28 ,  1981,  Ree l  I34L,

page 54. Simultaneously therewith, pet i t ioner paid mortgage recording tax of

$247,911.00  wh ich  tax  i s  the  sub jec t  o f  th ls  p roceed ing .  Pet i t ioner  na in ta ins

that i t  d id not protest paynent of the tax at the t l rne of recording based on

lts bel ief  that such protest would be premature: NYSERS did not at  that t ime

appear as mortgagee l-n the instruments being recorded.

5. On JuIy 24, t 'ggt,  a Buy-Se1l Agreement l ras entered into among Chase,

NYSERS and pet i t ioner pursuant to whlch NYSERS agreed to purchase the construct lon

loans previously advanced by Chase.

6. On Octobet 28, 1982, Hynan Muss and Ruth Muss, as trustees pursuant to

varlous trust agreements ( the fee omer) and pet i t ioner ( the ground lessee)

executed a Consol idat ion and Extension Agreement,  Securi ty Agreeuent and

Assignment of Leases and Rents to the Conptrol ler of  this dtate, as trustee of

the Conmon Retirement Fund. This agreement served to combLne, consol idate and

coordinate two mortgages:
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ttMortgage made and executed by Fee Owner to Morton Picknan and
Esther El lman dated July 28, 1980, securing paynent of the pr lncipal
sun to TWO MILLION FOUR HUNDRED SEVENTY-TWO THOUSAND SIX HUNDRED
TWENTY-FOUR Al{D NO/100 ($2,472,624.00) DOLLARS and interest on said
prlnclpal sum, together wlth the obl igat lon secured thereby bearlng
even date therewLth, as modif l -ed, which mortgage sras recorded in the
Off ice of the Register of the City of New York, County of Queens on
Jul-y 30, 1980 at Reel 1273, Page 526, and assigned to The Chase
Manhattan Bank, N.A. pursuant to that certaLn AssLgnment of Mortgage
dated May 6, 1981 by Morton Picknan and Esther El lman, recorded in
the Off ice of the Register of the City of New York, County of Queens
on May 28 ,  1981 a t  Ree l  1341,  Page 39 ,  and wh ich  mor tgage was mod i f led
and spread pursuant to that certain Mortgage Modif lcat lon and Spreader
Agreement dated May 11, 1981 recorded in the Off ice of the Reglster
of the City of New York, County of Queens on May 28, 1981 at Reel
1351,  Page 939,  and wh ich  mor tgage has  been ass igned to  Mor tgagee by
instrument of assignment dated October ,  L982, 

^ intended to be
recorded sl-multaneously herewith in the Off ice of the Register of the
City of New York, County of Queens; and

. trMortgage uade and executed by C. E. towers, Co. and Fee Owner
to The Chase Manhattan Bank, N.A. dated May 11, 1981' securlng the
payment of the principal sum of SIXTEEN MILLION FIVE HUNDRED TWENTY-
SEVEN TIIOUS$ID THREE HUI{DRED SEVENTY-SIX and NO/100 ($16' 527 '376.00)
DOLLARS and interest on said pr incipal sum, together with the obl- iga-
t lon secured thereby bearLng even date therewith, which mortgage was
recorded ln the Off ice of the Register of the Clty of New York,
County of Queens on May 28, 1981, at Reel 1341' Page 54'  and which
mortgage has been assigqed to Mortgagee by instrument of assignment
dated October ,  1982, '  intended to be recorded slmultaneously
herewith in the Off ice of the Reglster of the City of New York,
County of Queens. .  .  

t ' .

7.  Hyman Muss, as trustee and

Co.,  submltted an aff idavi t  pursuant

a lso  as  genera l  par tner  o f  C .  E .  Towers

to Tax Law sect ion 255 relat lve to the

recording of the Consol idat ion and Extension Agreement.  By such aff idavl t  '

pe t i t ioner  p ro tes ted  payment  o f  the  mor tgage record ing  tax  to ta lL tng  $247 '911.00

prev ious l -y  pa id  a t  the  t ime o f  the  or lg ina l  record ing  o f  the  $L6,527,367.00

construct ion loan mortgage.

The day was onit ted in the or iginal  document.
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8. By let ter dated November 15, 1982, the Audl- t  Dlvis ion, Mortgage and

Rea l  Es ta te  Trans fer  Tax  Un i t ,  adv ised pe t i t ioner  tha t :  (a )  " there  is  no

exemption from mortgage recording tax for t ransact ions securlng inter in f inancing

to l -endlng inst i tut ions such as described in the sr i lorn statement. . ." i  and (b)

the provisions in the sr^rorn statement requestlng refund dld not conply with

sect ion 263 of the Tax Law and therefore could not be considered an appl lcat lon

for refund.

9. Pet i t ioner thereafter submitted a prel lur inary pet i t ion for refund of

the mortgage recording tax. By let ter dated December 2, 1982, the Audit

Divis ion, Mort.gage and Real Estate Transfer Tax Unit ,  denied ln al l  respects

pet i t loner rs  re fund c l -a in .

10. NTSERS does not make anv inter in construct ion loans in connect ion wlth

any of i ts permanent mortgage loans.

CONCLUSIONS OF LAW

A. That it is undisputed that NYSERS is an agency of thls state inmune

from taxatlon and that, a mortgage executed to and held by NYSERS is exempt fron

the  nor tgage record ing  tax  (C i ty  o f  New York  v .  Tu l l y ,  88  A.D,2d 70L) .

B. That the mortgage for which pet i t loner seeks exemptlon r^ras executed to

Chase to secure construct ion loans. Clearly,  the loans and the mortgage were

contemplated by the NYSERS cornrni tment of December 31, 1980 and NYSERS purchased

the loans and was assigned the mortgage. The Chase mortgage was nonetheless a

separate document the 1egal import  of  which cannot be disregarded. Notablyr an

exhibi t  to the Bul lding Loan Agreement al located loan proceeds to mortgage

recording tax. Chase t .ras not named in the NYSERS coumitment,  and pet i t ioner

has not demonstrated a pr inclpal-agent rel-at lonship between Chase and NYSERS.
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of f icer  d ld  not erroneously or improperly col lectConsequent ly,

the tax.

C. That the  pe t l t ion  o f  C.  E . Towers Co. is herebv denied

STATE TAx COMMISSION

in  a l l  respec ts .

DATED: Albany, New York

MAY 2 e i9B5
PRESIDENT

COMMISSIONER




