
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Bel la Vista Development Corp.

for Review of a Determinat ion under Art ic le 11 of
the Tax Law with Reference to a Mortgage Recorded
on September 29, 1978.

and by deposit ing same enclosed
post off ice under the exclusive
Service within the Stat.e of New

State of New York ]

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Bel la Vista Development Corp.,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

BeIIa Vista Development Corp.
At t :  R ichard  M.  Earne
6495 Transit  Rd.
Bowmansville, NY 14026

AT'FIDAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
25 th  day  o f  May,  1984.

Authorized to administer oaths
pursuant to Tax law sect ion 774



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Bel la Vista Development Corp.

for Review of a Deterninat ion under Art ic le 11 of
the Tax law with Reference to a Mortgage Recorded
on September  29 ,  1978.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
25 th  day  o f  May,  1984.

State of New York j

County of Albany j

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within nol ice of Decision by cert i f ied
mai l  upon James D. Chamberlain,  et  al ,  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  v r rapper  addressed as  fo l lows:

James D.  Chamber la in ,  e t  a I  as
Trustees of the Mader Corp.
Employees'  Prof i t  Sharing Trust
2730 Transit Road
West Seneca, NY 74224

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States PosLal
Service within the State of New York.

AFFIDAVIT OF MAITING

that the said addressee is the petit ioner
forth on said wrapper is the last known address

Authorized to administer oaths
pursuant to Tax Law sect ion 774



STATE OF MW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Bel la Vista Development Corp.

for Review of a Determinat ion under Art ic le 11 of
the Tax Law with Reference to a Mortgage Recorded
on September 29, 1978.

and by deposit ing same enclosed
post off ice under the exclusive
Service within the St.ate of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

AT'F]DAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York ]
s s .  :

County of Albany i

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Thomas W. 0wczarczak, the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Thomas ld.  Owczarczak
Erie County Commission of Finance
Erie County HaI l
Buffalo,  NY 14202

Sworn to before me this
25 th  day  o f  May,  1 ,984.

Authorized to administer oaths
pursuant to Tax law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t . ion
o f

Bel la Vista Development Corp.

for Review of a Determinat ion under Art ic le 11 of
the Tax law with Reference to a Mortgage Recorded
o n  S e p t e m b e r  2 9 , 7 9 7 8 .

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That. deponent further says
herein and that the address set
of the pet i t . ioner.

AFFIDAVIT OF MAIIING

in  a  pos tpa id  p roper ly  addressed wrapper  in  a
care and custody of the United States Postal
York .

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

State of New York ]
s s .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Arthur Maxwel l ,  the representat ive of the pet i t ioner in the within
proceed ing ,  bY enc los ing  a  t rue  copy  Lhereof  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Arthur Maxwell
Mortgage & ReaI Estate Transfer Tax Unit
Room 403,  Bu i ld ing  No.  9
State Campus
Albany, NY 72227

Sworn to before me this
25 th  day  o f  May,  1984.

Authorized to administer oaths
pursuant to Tax Law sect ion 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May  25 ,  7984

Bel la Vista Development Corp.
At t :  R ichard  M.  Earne
6495 Transit  Rd.
Bowmansville, NY 74026

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 251 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of Lax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. .  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Bui lding l l9,  State Campus
Albany, New York 1,2227
Phone i l  (518) 457'2070

Very truly yours,

STATE TAX COMMISSION

cc: James D. Chamberlain, et aI as Thomas W. Awczarczak
Trustees of the Mader Corp. Eri-e County Commission of Finance
Employee's Profi t  Sharing Trust Erie County Hall
2730 Transit Road Buffalo, NY 1,4202
West Seneca, NY 74224 AND

Arthur Maxwell
Taxing Bureau's Representative Mortgage & Real Estate Transfer

Tax Unit
Room 403,  Bui ld ing No.  9
State Campus
A1bany, NY 72227



STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

O I

BELLA VISTA DEVELOPMENT CORP. DECISION

for Review of a Determinat ion under Art ic le 11
of the Tax Law with Reference to a Mortgage :
Recorded on Sept,ember 29, L978.

:

Pet i t ioner ,  Bel la  Vis ta Development  Corp. ,  At tent ion:  Richard M. Earne,

Esq. ,  6495 Transi t  Road,  Bor^rmansvi l le ,  New York 14026,  f i led a pet i t ion to

rev iew a determinat ion under Ar t ic le  11 of  the Tax Law wi th reference to a

mortgage recorded on September 29,  L978 (Fi le  No.  38797).

A forrnal  hear ing was held before Frank W. Barr ie ,  Hear ing Of f fcer ,  at  the

of f ices of  the State Tax Comniss ion,  State Of f ice Bui l .d ing,  Buf fa lo,  New York,

on  Oc tobe r  2L ,1983  a t  9 :00  A .M. ,  w i t h  add i t i ona l  ev idence  to  be  submi t t ed  by

pet i t ioner  by November 18,  1983.  Pet i t ioner  appeared by Richard M. Earne'  Esq.

The Audi t  Div is l -on appeared by John P.  Dugan,  Esq.  (Deborah Ihryer ,  Esg. ,  o f

counse l ) .

ISSUE

Whether pet i t ioner  is  ent i t led to a refund of  mortgage tax on the basis

that  such tax r^ras erroneouslv col lected.

FINDINGS OF FACT

1 .  Pe t i t i one r ,  Be l l a  V i s ta  Deve lopmen t  Co rp . l  ( he re ina f te r ,  "Be l l a  V i s ta t r ) ,

f i led an application for a refund of mortgage recording tax in the amount of

I  8"11" Vista Development Corp. is the former name of Bel la Vista Development
of Monroe Countyr Inc.
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$11800.00, whi-ch i t  contended was ml-stakenly paid to and col lected by the

County Clerk of Er ie County.

2. In August of 1978, pet i t ioner entered into a contract with James D.

Chamberlain,  et  al . ,  as trustees of the Mader Corporat ion employeest prof i t

sharing trust (hereinafter,  rrsel lert ' )  for the purchase of two undeveloped

parcels of land, one in Lackawanna, New York and the other in Lancaster, New

York. Under the contract,  Bel la Vista was to give a nortgage to the sel ler in

the  amount  o f  $240,000.

3. On Sept,enber 18, 1978, the pet i t ioner executed a bond and mortgage to

the sel ler,  which rdas on a pr inted legal form ent i t led rrN.Y. Bond and Mortgage

Full Covenant and Lien" and which by its terms established a debt in the amount

of $240,000 from the pet i t loner to the sel ler and offered as securi ty the two

parcels of land described in Finding of Fact "2t ' ,  supra. The bond and mortgage

noted that the tr,ro parcels of land were "more fully described in Schedule

tA-21, attached hereto and made a part  hereof".  However,  such schedule was not

attached to the bond and mortgage as recorded.

4. The contract was subsequent ly rescinded, al though pet i t ioner fai led to

establ ish the specif ic date of rescission.

5. On September 29, 1978, the bond and mortgage hras recorded in t,he Erie

County  C lerk 's  o f f i ce  and mor tgage tax  in  the  amount  o f  $1 ,800.00  pa ld .  The

aff idavi t  of  Vincent J.  Lent i-ni ,  a trustee of the trust descr ibed in Finding of

Fact r f2rr ,  
-gry,  provides as fol lows:

trThat,  upon information and bel ief ,  an executed copy of the Bond
and Mortgage was dell-vered lnadvertently to James D. Charnberlaln, a
Trustee of the Trust,  and that Mr. Chamberlain dj-rected that the Bond
and Mortgage be recorded i-n the Erie County Clerkrs off ice, without
being informed that the eontract of sale had been rescinded and
terminated, and being further unaware that no Deed or lnstrument of
conveyance had been del lvered to Bel la Vista Development Corporat ion.rr
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6. Pet, i t ioner is a real estate deveLoper and in the past few years has

bought and sold more than f i f ty pieces of property,  including shopping plazas,

apartments and undeveloped land.

7. Pet i t i -onerts representat ive at the hearing herein argued that the

$1800 mortgage tax was erroneous Ly patdz and should be refunded for two reasons.

First ,  he contended that the bond and mortgage as recorded was an incomplete

document since the schedule, which described in detai l  the two parcels securing

the mortgage, r^ras not attached and the recording off icer erred in recording an

incomplete document. His second argument was that the bond and mortgage as

recorded hras not real ly a "mortgaget '  as def ined in Tax Law $250 because the

underly ing contract was rescinded and the real property subJect to the mortgage

was never transferred to pet i t ioner.  Therefore, pet i t loner contended, no l ien

on real property was ever,  in fact,  created.

CONCLUSIONS OF LAW

A. That  at  the date at  issue,  Tax Law $263 provided,  in  par t ,  as fo l lows:

"Whenever a duly  ver l f i -ed appl icat lon for  a refund of  mortgage

taxes ,  e r roneous l y  co l l ec ted  by  a  reco rd ing  o f f i ce r ,  . . . i s  made  to
the tax commi.ssion it shall be the duty of such commission to deter-
mine the amount  that  has been so col lected and,  af ter  audi t  thereof
by the comptro l ler ,  shal l  make an order  d i rect ing such recording
o f f i ce r  t o  re fund  the  amoun t  so  de te rm ined . . . " .

B.  That  the author i ty  of  the State Tax Commission to order  the refund of

mortgage recording tax is  based upon a determinat ion that  a recording of f icer

erroneously col lected mortgage tax. A provision that tax paid t t through inadver-

tence or  otherwise upon the recording of  a mortgage which shal l  have been

discharged without any advancement having been made or secured shal1 be deemed

to have been erroneously col lected. . . t t  was added to the statute at  lssue by

2 
Pet i t ioner  d id not  argue that i t  was erroneously col lected.
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L .  1915 c .  447 bur  subsequent ly  de le ted  by  L .  1916 c .

Commonwealth Land Title Insurance Company, State Tax

r  980.

336 as noted in Matter of

Corrmission, January 2,

C. That pet i t lonerts content lon that i t  erroneously paid mortgage tax

because the underly ing contract for the sale of real  property was resclnded

is i rrelevant in determinlng whether the recording off icer "erroneously col lected"

the mortgage tax.

D. That although the bond and mortgage herein was lnvalid as to a subsequent

purchaser or encumbrancer because the pet i t ioner,  as mortgagor,  never obtained

t i t le to the land which l t  purported to mortgage (see general ly 38 NY Jur,

Mortgages and Deeds of Trust S87),  such inval idi ty is i r relevant ln deterninlng

whether the recording off lcer erroneously col lected mortgage tax.

E. That when an instrument ln proper form is presented to a county clerk

for recording along with the proper fees and/or taxes, the clerk is required by

law to record i t .  Real Property Law $291 and Matter of Conmonwealth Land Tit le

Insurance Company, supra. In this case, the recording off icer was presented

with a bond and mortgage in proper form for recording along with the proper

fees and/or taxes. Therefore, i t  cannot be sald that he erroneously col l -ected

mortgage tax which petitioner is now entitled to have refunded under Tax Law

s263 .

F. That  the pet i t ion of  Bel la  Vis ta Development  Corp.  is  denied.

DATED: Albany, New York STATE TAX COMMISSI0N

[,,AY z 5 1984
PRESIDENT


