
State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he i.s an employee
of the State 1s; Qemrnission, that he l -s over 18 years of age, and that on the
21st day of August,  1985, he served the within not ice of Decision by cert i f ied
mal l  upon Arthur Holding Co.,  Inc.r  the pet i t ioner ln the wlthin proceedlng'  by
encloslng a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t lon
o t

A r thu r  Ho ld lng  Co . ,  I nc .

to Review a Determlnat ion under Ar t lc le  l1  of  the
Tax Law wi th Reference to Mortgages Recorded on
Apr i l  1 ,  L982 .

Ar thur  Ho ld ing  Co. ,  Inc .
26 Court  Street,
Brooklyn, NY Il20L

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me thls
21s t  day  o f  August ,  1985.

AFFIDAVIT OF MAILING

in  a postpald proper ly  addressed wrapper in  a

care and custody of  the Uni ted States Posta l

Yo rk .

that  the sald addressee is  the pet i t ioner
forth on said vtrapper is the last known address

ln l -ster oaths
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat , ter  of  the Pet i t ion
o t

A r thu r  Ho ld ing  Co . ,  I nc .

to Revlew a Determinat lon under Ar t ic le  11 of  the
Tax Law with Reference to Mortgages Recorded on
Apr i l  1 ,  1982 .

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
2lst  day of August,  1985, he served the within not ice of Declsion by cert i . f ied
mal l  upon Joseph Frost,  the representat ive of the pet i t ioner i .n the withln
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
\^rrapper addressed as f  ol lows:

Joseph Frost
Rappaport & Frost
225 Broadway, Room 2008
New York, NY 10007

and by deposl t ing
post  of f ice under
Serv ice wi th in the

That deponent
o f  t he  pe t i t i one r
last known address

same enclosed ln a postpald properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wraPPer is the

of the representat ive of the pet i t ioner.

Sworn to before me th ls
2 l s t  day  o f  Augus t ,  1985 .

Authorized to ini ,ster oaths
pursuant to Tax Law sect ion I74



STATE OF NEIII YORK

STATE TAX COMMISSION

In the Mat ter  of  the Pet l t ion
O I

Ar thur  Ho ld ing  Co. ,  Inc .

to Review a Determinat,ion under Artlcle 11 of the
Tax Law with Reference to Mortgages Recorded on
Apr i l  1 ,  1982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Corrmlssl-on, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the within not ice of Decision by cert i f l -ed
mal l  upon Edward V. Regan, the representat ive of the pet i t loner in the wlthin
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Edward V. Regan
Off ice of the State Comptrol ler
Alfred E. Smith Bldg.
Albany, NY 12236

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusi .ve care and custody of the Uni. ted States Postal
Service within the State of New York.

That deponent further says that the said addressee i .s the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper l"s the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
2 1 s t  d a y  o f  A u g u s t ,  1 9 8 5 .

r i zed  to nister  oaths
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ar thur  Ho ld ing  Co. ,  Inc .

to Revlew a Determinat lon under Art ic le 11 of the
Tax Law wlth Reference to Mortgages Recorded on
Apr i l  1 ,  1982.

and by deposi t ing
pos t  o f f i ce  unde r
Serv ice wi th in the

That deponent
of  the pet i t ioner
last known address

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he l-s an employee
of the State Tax Commission, that he ls over 18 years of age'  and that on the
21st day of August,  1985, he served the wlthin not ice of Decision by cert i f ied
mai l  upon Federick A.0. Schwarz, Jr. ,  the representat lve of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Federick A. O. Schr^rarz ,  Jr.
Corporat ion Counsel City
Municipal  Bldg.
100 Church  St . ,  Rm.  5H9
New York, NY 10007
Attn: Arnold Fox

same enclosed in a postpaid properly addressed wrapper in a
the excluslve care and custody of the Unlted States Postal

S ta te  o f  New York .

further says that the said addressee is the rePresentat lve
herein and that the address set forth on said wraPPer is the

of the representat ive of the pet i t ioner.

Sworn to before me this
21s t  day  o f  August ,  1985.

pursuant to Tax Law sect ion  174



STATE OF NEI,I

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Arthur I lo lding Co. ,  Inc.

to Review a Determlnat ion under Art ic le 11 of the
Tax Law with Reference to Mortgages Recorded on
Apr i l  1 ,  1982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he is an euployee
of the State Tax Coumission, that he ls over 18 years of age, and that on the
21s t  day  o f  August ,  1985,  he  served the  w i th in  no t ice  o f  Dec is lon  by  cer t i f ied
mai l  upon Jay E. Grunfeld, the representat ive of the pet i t ioner in the withln
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Jay E. Grunfeld
Act ive City Register
Kings County Off lce
Roon 1 ,  Mun ic ipa l  B1dg.
Brooklyn, NY I I207

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi . th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive

of  the pet l t , ioner  here in and that  the address set  for th on said r^ t rapper ls  the

last  known address of  the representat ive of  the pet i t loner .

Sworn to before me th is
21s t  day  o f  Augus t ,  1985 .

t S

Pursuant to Tax Law sec t i on 7 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petition
o f

Arthur Holdi .ng Co.,  Inc.

to Review a Determinat ion under Art ic le 11 of the
Tax Law with Reference to Mortgages Recorded on
A p r l 1  1 ,  1 9 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conurl .ssion, that he is over 18 years of age, and that on the
21s t  day  o f  August ,  1985,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t l f ied
nai l  upon Robert  Menslng, the representat ive of the pet i t ioner in the withln
proceeding, by encloslng a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Robert Mensing
Mortgage & Real Estate Transfer Tax Unit
B ldg .  / i9 ,  Room 403
State Campus
Albany, NY 12227

and by deposi t i .ng same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv l -ce wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the pet i t idner  here in and that  the address set  for th on said wrapper is  the

last  known address of  the representat ive of  the pet i t loner .

Sworn to before me this
Zlst  day of August,  1985.

ths
1 7 4pursuant to Tax Law sect lon



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August  21 ,  1985

Arthur Hol-ding Co. ,  Inc.
26 Covrt  Street
Brook lyn ,  NY I1201

Gentlemen:

Please take not ice of the Declslon of the State Tax Commisslon enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 25I of the Tax Law, a proceeding i.n court t,o revier^t an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of.  the Civi l  Pract ice Law and Rules, and must be cornnenced in the
Supreme Court of the State of New Yorkr Albany County, \^rithin 4 months from the
date  o f  th is  no t ice .

Inqui.ries concerning the computation of tax due or refund allowed in accordance
with thls decislon may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Ll t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

cc :  Pet i t ioner 's  Representa t ive
Joseph Frost,
Rappaport & Frost
225 Broadway, Room 2008
New York, NY 10007

AND
Edward V. Regan
Off ice of the State Comptrol ler
Alfred E. Smith Bldg.
Albany, NY 12236

AND
Robert Mensing
Mortgage & Real Estate Transfer
Bldg. /19, Roorn 403
State Campus
Albany ,  NY 12227

Very truly yours,

STATE TAX COMMISSION

Feder ick  A .O.  Schwarz ,  J r .
Corporat ion Counsel City
Municipal  Bldg.
100 Church  St . ,  Rn.  5H9
New York, NY 10007
Attn: Arnold Fox

AND
Jay E. Grunfeld
Act ive City Reglster
Klngs County Off ice
Room 1, Municipal  Bldg.
Brook lyn ,  NY 11201

AND

Tax Unit



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

O I

ARTHUR HoLDING CO., INC.

for Redeterminat ion of Mortgage Recording Tax
under Art ic le 11 of the Tax Law with Reference
to Mortgages Recorded on Apri l  I ,  L982.

Whether the retroact ive appl icat ion of an increase

tax is const i tut ional,  and, i f  so, whether the language

local laws from being retroact ively appl ied.

Pet i t i one r ,  A r thu r  I l o l d i ng  Co . ,  I nc . ,  26  Co tx t  S t ree t ,  B rook l yn ,  New York

11201,  f i led a pet i t ion for  redeterminat j .on of  mortgage recording tax under

Art ic le  11 of  the Tax Law wi th reference to mortgages recorded on Apr i l  1 ,

1 9 8 2  ( F i l e  N o .  4 8 3 6 1 ) .

A formal  hear ing was held before Frank W. Barr ie ,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York '  New

York ,  on  November  26 ,  1984  a t  1 :15  P .M. ,  w i t h  a l l  b r i e f s  t o  be  subn i t t ed  by

Feb rua ry  15 ,  1985 .  Pe t i t i one r  appea red  by  Rappapor t  &  F ros t ,  Esqs .  ( Joseph

Fros t ,  Esq . ,  o f  counse l ) .  The  Aud i t  D i v i sLon  appea red  by  John  P .  Dugan ,  Esq .

(Debo rah  Dwyer ,  Esq . ,  o f  counse l ) .  The  C i t y  o f  New York  appea red  by  F rede r i ck  A .  O .

S c h w a r z ,  J r . ,  E s Q .  ( A r n o l d  F o x ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

DECISION

the mortgage recording

the  s ta tu te  p rec ludes

t o

o f

FINDINGS OF FACT

1.  On January  27 ,  L982,  pe t i t loner ,  Ar thur  Ho ld ing  Co. '  Inc . ,  en tered

into a contract with The New York Bank For Savings (" the Bank") for the purchase

of premises located at 81 and 85 Eighth Avenue, New York City.  During the

negot iat ions, the quest ion of the possibi l i ty of  legislat ion increasing the
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mortgage recording tax was ra ised.  At  some t ime,  e i ther  dur ing negot iat ions or

at  the c los ing on March 31,  1982,  one of  the negot iators cal led an unnamed

employee of  the Department  of  Taxat ion and Finance concerning the ef fect ive

date of  a potent ia l  tax increase.  The employee apparent ly  ln formed the cal ler

that  i f  the t l t le  was c losed by l {arch 31,  1982,  there would be no addi t ional

t ax .

2.  On March 31,  1982,  pet i t ioner  del ivered two mortgages to the Bank.

The  f i r s t  mor tgage  was  i n  t he  amoun t  o f  $31600 ,000 .00 .  The  rea l  p rope r t y

subject  to  the mortgage was the premises at  85 Eighth Avenue.  The second

mor tgage  was  i n  t he  amoun t  o f  $5001000 .00 .  The  rea l  p rope r t y  sub jec t  t o  t h i s

mortgage was the premises located at  81 Eighth Avenue.  The mortgages were

reco rded  a t  t he  o f f i ce  o f  t he  C i t y  Reg i s te r ,  Coun ty  o f  New York  on  APr i l  1 ,

1982.  Pet i t ioner  paid mortgage recording tax on the f i rs t  mortgage ln the

amoun t  o f  $541000 .00  and  on  the  second  mor tgage  i n  t he  amoun t  o f  $7 '500 .00 .

3.  On Apr i l  12,  1982,  the legis lature increased the rate of  tax lmposed

upon  mor tgages  to ta l l i ng  $500 r000 .00  o r  more .  The  l eg i s l a t i on  was  e f f ec t i ve  on

February l ,  1982 and appl ied to a l l  mortgages recorded on or  subsequent  to that

da te .  On  November  2 ,1983 ,  t he  C i t y  Reg i s te r ,  New York  Coun ty  adv i sed  pe t i t i one r

as  f o l l ows :

"Several  months ago,  you were not i f ied that  pursuant  to act ion

o f  t he  New York  S ta te  Leg i s l a tu re  i n  Ap r i l ,  L982 ,  add i t i ona l  mor tgage

tax was due on the mortgage referenced below. To date,  th is  addt-

t ional  tax remains unpaid.

As noted in  our  or ig inal  le t ter ,  an estoppel  notat ion has been

placed against  sa id nor tgage in accordance wi th Sect ion 258 of  the
Tax Law.

At this time, r^7e are notifying you that continued non-payment of

th is  addi t ional  tax may resul t  in  fur ther  act ion as prescr ibed ln the

Tax Law, inc luding sale of  sa id mortgage by the At torney General . "
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Simi lar  le t ters were sent  regarding each mortgage in issue.  The let ters

inforned pet i t ioner  that  an addi t ional  anount  of  $22,500.00 p lus penal ty  was

due  on  the  $3 ,600 ,000 .00  mor tgage  and  tha t  an  add i . t i ona l  $3 ,125 .00  p lus  pena l t y

was  due  on  the  $5001000 .00  mor tgage .  As  o f  t he  da te  o f  t he  hea r i ng '  t he  t ax

had not  been paid.

4.  Pet i t ioner  argues that  the ret roact ive appl icat ion of  the increase is

unconst i tu t ional  and that ,  even i f  const i tu t ional ,  language in the statute

provid ing that  the loca1 law would not  be ef fect ive unless a cer t i . f ied copy of

the law were mai led to the Tax Cornmiss ion at  least  s ix ty  days pr ior  to  the local

law tak ing ef fect  r  prec ludes the ret roact ive appl icat ion of  local  laws.

CONCLUSIONS OF LAW

A. That Chapter 57 of the Laws of 1982' enacted on Apri l  12'  1982'

amended sect ion 253-a of the Tax Law and sect ion W46-1.0 of the Adrninistrat ive

Code of the City of New York, which impose a mortgage recording tax in New York

City ln addit ion t ,o taxes imposed by sect ion 253 of the Tax Law. The amendment

increased the rate of taxat ion on the recording of certain mortgages recorded

on or after February 1, 1982. The or iginal  tax, which was 50 cents for each

$ 1 0 0 . 0 0  o f  p r i n c i p a l  d e b t ,  w a s  i n c r e a s e d  t o  $ 1 . 1 2 5  f o r  e a c h  $ 1 0 0 . 0 0 .  P e t i t i o n e r r s

mortgage vras recorded on Apri l  1,  1982 and fel l  wi thin the retroact ive period

of appl icat ion provided for in the statute.

B. That the laws of New York State are presumed to be const i tut ional ly

val id at the administrat ive level of  the State Tax Commission. Moreover,  the

retroact ive appl icat ion of the increase provided for in sect ion 253'a of the

Tax Law has been found to be const i tut ional as "an appropriate exercise of

Leg is la t i ve  power . . . r r  (Beaumont  Co.  v .  S ta te  o f  New York '  125 Misc .  2d  87  [Sup.

C t . ,  N e w  Y o r k  C o u n t y l ) .
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C.  That  inasmuch as the Adrnin is t rat ive Code of  the Ci ty  of  New York was

amended concurrent ly  wi th the Tax Law and speci f ica l ly  inposed the tax increase

retroact ive ly ,  the 60 day not ice requi rement  for  i rnposing an amendment to local

l aw  unde r  sec t i on  253 -a (5 )  o f  t he  Tax  Law i s  no t  app l i cab le .  Pe t i t i one r r s

argument  that  ret roact ive appl icat ion of  local  laws was precluded in th ls  case

by the aforesaid sect ion is  wi thout  mer i t .

D .  Tha t  t he  pe t i . t i on  o f  A r thu r  Ho ld ing  Co . ,  I nc .  i s  den ied .

DATED: Albany, New York STATE TAX COMMISSION

AUG 21 1985
PRESIDENT


