
STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

T i tan  Group,  Inc .

for Review of a Determinat ion under Art ic le 11
Lhe Tax Law, Tax on Mortgages, with Reference
Instrument Recorded on March 28. 7979

That deponent further says that the said
herein and that the address set forth on said
o f  the  pe t i t ioner .

AFFIDAVIT OF MAITING
o f

to an

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says thaL he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Titan Group, Inc. ,  the pet i t ioner in the within
proceed inS,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

T i tan  Group,  Inc .
E a s t  8 1 ,  S t a t e  H w y .  4
Paramus, NJ 07652

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States PosLal Service within the State of New York.

addressee is  the  pe t i t ioner
wrapper is the last known address

Sworn to before me this
3rd  day  o f  December ,  1982.

AUTHORIZED TO ADM
OATHS PURSUANT TO
SECTION 174

NISTER
TAX IJAW



STATE OF NEI,II YORK

STATE TAX COMI'IISSION

In the Matter of the Pet i t ion
o f

T i tan  Group,  Inc .

for Review of a Determinat ion under Art ic le 11 of
the Tax law, Tax on Mortgages, with Reference to
an Instrument Recorded on March 28. 1979

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Jack S. Ingber the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jack  S.  Ingber
Ingber & lagarenne
230 Broadway,  Box  111
Monticel lo,  NY I2701.

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that.  the address set forth on said wrapper is the
Ias t  known address  o f  the  representa t ive  o f  the ,pe t i t ioner .

Sworn to before me this
3rd day of December, 7982

AUTHORIZED IO ADMINISTER
OATHS PURSUANT TO TAX IJAW
SECTION }74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 3. 1982

T i tan  Group,  Inc .
Eas t  81 ,  S ta te  Hwy.  4
Paramus, NJ 07652

Gentlemen:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  251 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of the St.at.e of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, atry proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ionert  s Representat ive
Jack  S.  Ingber
Ingber & Lagarenne
230 Broadway,  Box  111
Mont ice l lo ,  NY 727AI
Taxing Bureau' s Representat ive



STATE 0F NEl,f YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

TITAN GROUP, INC.

for Review of a Determinat ion under Art ic le 11
of the Tax Law, Tax on Mortgages, with Reference
to an Inslrument Recorded on March 28, 7979

DECISION

Pet . i t ioner ,  T i tan  Group,  Inc . ,  Eas t  81 ,  S ta te  H ighway 4 ,  Paramus,  New

Jersey 07652, f i led a pet i t ion for review of a determinat ion under Art ic le 11

of the Tax Law, tax on mortgages, with reference to an instrument recorded on

March  28 ,  7979 (F i le  No.  29480) .

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

Y o r k ,  o n  N o v e m b e r  1 7 ,  1 " 9 8 1  a t . 1 0 : 4 5  A . M .  P e t i t i o n e r  a p p e a r e d  b y  I n g b e r ,

Lagarenne,  Me l tzer  &  DuBois  (Jack  S.  Ingber ,  Esq. ,  o f  counse l ) .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  ( I rw in  levy ,  Esq. ,  o f  counse l ) .

]SSUES

I .  Whether the pr incipal indebtedness secured, or which by any cont ingency

may be secured, by the subject mortgage was determinable from the terms of the

mortgage or was establ ished by an aff idavi t  presented at the t ime of recording.

I I .  Whether the Audit  Divis ion properly al located the property subject to

the mortgage by the rat io of the value of the property within New York State to

t h e  t o t a l  v a l u e  o f  p e t i t i o n e r ' s  a s s e t s .

FIND]NGS OF FACT

1.  0n  March  28 ,  1979 there  qras  recorded in  the  Su l l i van  County  C lerk rs

o f f i ce  a  mor tgage be tween pe t i t ioner ,  T i tan  Group,  Inc . ,  mor tgagor ,  and Safeco
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Insurance Company o f  Amer ica  ( "Safecot ) ,  mor tgagee,  to  secure  an  indebtedness

of  $7  ,324,993.88  " . . . in  accordance w i t .h  the  te rms o f  an  funended Term Note

dated March 1,6, 1979 as to pr inciple z,nd interest in accordance with the terms

thereof,  and any and al l  other indebtr:dness or obl igat ions from Mortgagor to

Mortgagee in accordance with the provi  s ions of a certain Term Loan Agreement

dated December 4, 1978 and Amendment l lo.  1 thereto dated March 16, 1979." In

conjunct ion with the f i l ing of Lhe mor:tgage, pet i t ioner f i led an aff idavi t

sworn to by Robert  James tr ' rankel,  Cha--rman of the Board and Chief Execut ive

0 f f i cer  o f  pe t i t ioner ,  wh ich  s ta ted ,  : -n  par t ,  tha t  pe t i t ioner  gave a  mor tgage

to  Safeco in  the  amount  o f  $7 ,9241993,88  wh ich  was secured by  a l l  o f  pe t i t ioner rs

assets ,  wherever  loca ted .  The a f f ida ' r i t  a lso  s ta ted  tha t  par t  o f  the  assets

pledged as securi ty consisted of real  property located in the Town of Fremont,

Sul l ivan County and that on June 1, 1l)78 this property was appraised at

$4 ,588,000.00 .  Fur ther ,  the  a f f idav i t  s ta ted  tha t  the  book  va lue  o f  the

assets  covered by  the  l ien  loca ted  ouLs ide  o f  New York  S ta te  was $561425,000.00 .

2 .  A t  the  t ime the  fo rego ing  mor tgage and a f f idav i t  were  recorded,

pet i t ionerrs Lotal  mortgage recording tax l iabi l i ty was determined t 'o be

$4,120.00 .  Pet i t ioner  pa id  Lh is  amount  a t  the  t ime the  mor tgage and a f f idav i t

were  recorded.  The record ing  o f f i cer  d id  no t  ra ise  a  quesL ion  as  to  whether

the mortgage secured an indeterminate amount at the t ime of recording.

Although the recording off icer could have requested addit ional documents

pertaining to the mortgage, he did not do so.

3 .  Thereaf te r ,  the  record ing  o f f i cer  sent  a  copy  o f  the  fo rego ing  a f f idav i t

to the State Tax Commission. Upon receipt of  the aff idavi t ,  the Audit  Divis ion

requested copies of the recorded instruments and any other related documents-
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Subsequent ly,  pet i t ioner provided a copy of the f i rst  amendment of the term

Ioan agreement referred to in the mortgage.

4. The f i rst  amendment of the term loan agreement contained a prel iminary

s ta temenL wh ich  prov ided,  in  subs tance,  tha t  Safeco wou ld  accepL a  cer ta in

number  o f  shares  o f  pe t i t ioner rs  p re le r red  s tock  in  payment .  o f  the  ba lance due

on two pr ior term notes. This exchar.ge reduced pet i t j -onerrs outstanding

indebtedness  by  $15,000r000.00 .  The agreement  fu r ther  p rov ided tha t  fo l low ing

its execut ion Lhere would current ly t  e outstanding term notes from pet i t ioner

to  Safeco in  the  amount  o f  $71324r99: .88 .  In  add i t ion ,  the  agreement  s ta ted

tha t :

"Company and Guarantors hal 'e  requested lender to modi fy  the
Term loan Agreement  and to extend cer ta in other  accommoda-
t ions to Company and Guarar . tors.  Those accommodat ions
inc lude ,  bu t  a re  no t  l im i t ed  to  t he  f o l l ow ing :

A.  The making or  gualanteeing of  fur ther  loans
to Company or  GuaranLors f rom t ime to t ime.

B.  The issuing of  Surety Bonds by Lender or
Lende r ' s  A f f i l i a tes  (as  de f i ned  i n  t he  Te rm
Loan Agreement)  tc ,  Company or  Guarantors f rom
t ime to t ime.

C.  The recast ing of  the moneys due under and the
modi f icat ion of  c€:r ta in terms and condi t ions
of  the Credi t  Agre,ement  and Pledge Agreement . "

S e c t i o n  1 . 0 1  o f  t h e  a g r e e m e n t  a l s o  s t a t e d ,  i n  p a r t  " [ a ] n y  a d d i t i o n a l

borrowing by the Company f rom the lerLder shal l  be ev idenced by addi t ional

Amended Term Notes substant ia l ly  in  t .he form annexed hereto and made a par t

he reo f  as  Ex ib i t  AA . "

5 .  I n  a  l e t t e r  da ted  Feb rua ry  l : 8 ,  1980  pe t i t i one r  was  adv i sed  by  t he

Audi t  Div is ion that  the maximum amourLt  of  indebtedness secured by the mortgage

could noL be determined f rom the ternrs of  the inst ruments and therefore the
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mortgage was taxable upon the total  value

mortgage mult ipl ied by the raLio that the

property covered by the mortgage bears to

covered by the mortgage.

of the propert ies covered by the

value of the tangible New York

the total  value of al l  property

$  53 ,592 ,000 .00
4 .588  . 000  .  00

$  5 8 , 1 8 0 , 0 0 0 . 0 0

Indeterminate
$ 4 ,588,ooo.  oo

34 ,470  .AA
4 .720 .00

6.  Th is  le t te r  de termined pe t i t ioner 's  l iab i l i t y  as  fo l lows:

Net value of property without the state
Net value of property within the state
Total  Net Value

Amount secured by Mortgage
Port ion taxable
Tax
Tax deposited
Balance Due $ go  ,29a .oo

7. A sentence in the last paragraph of this let ter requested that pet i t ioner

"[a]dvise the Commission whether the above-suggested calculat ions are sat isfactory

or whether the mortgagor wishes to f i le other or further proofs. "  The record

does not indicate that pet i t ioner provided addit ional proof pertaining to the

value of the mortgage.

8. The Audit  Divis ion's computat ions were premised upon the ful I  value

of  pe t i t ioner 's  asse ts  in  Su l l i van  County .

9. The mortgage and aff idavi t  were prepared in New Jersey.

CONCTUSIONS OF IAW

A. That neither the terms of the mortgage nor the aff idavi t  establ ish

the pr incipal indebtedness which may be secured under any cont ingency by the

mor tgage (see F ind ings  o f  Fac t  r '1 r '  and  "4" ) .

B. That sect ion 256 of the Tax Law permits,  but does not mandate, the

recording off icer to require addit ional proof of Lhe value of the property

covered by the mortgage. Sect iorL 256 of the Tax law further provides that

the determinat ion of the recording off icer and copies of proofs which are the
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basis for computing the tax on the mortgage are to be sent to the SLate Tax

Commission and subject to review by the State Tax Commission. The foregoing

provisions of sect ion 256 of the Tax Law r^rere compl ied with.

C. That since i t  is not possible to determine from the terms of the

mortgage the pr incipal indebtedness secured or which by any cont ingency may

be secured by the mortgage and since the aff idavi t  f i led with the mortgage

does not set forth the maximum amount secured or which by any cont ingency

may be secured by the mortgage, the Audit  Divis ion properly determined that

the mortgage vras taxable pursuant to sect ion 253 of the Tax Law upon the value

of the property covered by the mortgage (Tax Law 5256).

D .  T h a t  T a x  L a w  5 2 6 0  p r o v i d e s ,  i n  p a r t :

" l /hen the real property covered by a mortgage is part ly
within the state and part ly without the state i t  shal l  be
the duty of the tax commission to determine what port ion of
the mortgage or of advancements thereon shal l  be taxable
under  th is  a r t i c le .  Such de terminat ion  sha l l  be  made in
the fol lowing manner:

First :  Determine the respect ive values of  the property
wi th in and wi thout  the state,  and deduct  therefrom the
amounL of  any pr ior  ex is t ing morLgage l iens,  except ing such
l iens as are Lo be replaced by pr ior  advancements and the
advancement under considerat ion.  Second:  F ind Lhe rat io
that  the net  va lue of  the mortgaged property  wi th in the
state bears to the net  va lue of  the enLire mortgaged
property .  Thi rd:  Make the determinat ion of  the por t ion of
the mortgage or  of  the advancements thereon which shal l  be
taxable under th is  ar t ic le  by apply ing the rat io  so found.
I f  a  mortgage cover ing property  par t ly  wi th in and par t ly
wi thout  the state is  presented for  record before such
determinaLion has been made,  or  at  the t ime when an advance
is made on a corporate t rust  mortgage or  on a pr ior  advance
mor tgage ,  t he re  may  be  p resenLed  to  t he  reco rd ing  o f f i ce r  a
statement  in  dupl icate ver i f ied by the mortgagor or  an
of f icer  or  duly  author ized agent  of  the mortgagor,  in  which
shal l  be speci f ied the net  va lue of  the property  wi th in the
state and the net  va lue of  the property  wi thout  the state
covered by such mortgage.  One of  such statements shal l  be
f i led by the recording of f icer  and the other  shal l  be
for thwi th t . ransmit ted bv h im to the state tax commission.
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The tax payable under this art ic le before the determinat ion
by the tax commi-ssion shal l  be computed upon such port ion
of the pr incipal indebtedness secured by the mortgage, or
of the sum advanced thereon, as the net value of the
mortgaged property within the state bears to the net value
of the ent ire mortgaged property as set forth in such
statement.  The tax commission shal l  on receipt of  the
statement from the recording off icer and on not less than
ten days'  not ice served personal ly or by mai l  upon the
mortgagor,  the mortgagee and the state comptrol ler,  proceed
to make the required determinat ion."

E . That  upon the record presented,  the Audi t  Div is ion proper ly  appl ied

the rat io required by sect ion 260 of the Tax Law. ( In this case the mortgage

secured an indeterminate sum. Therefore, the appl icat ion of sect ion 260 of

the Tax

secured

Law resulted in computing the tax on the basis of the New York property

by  the  mor tgage. )

That the pet i t ion of Ti tan Group, Inc. is hereby denied.F .

DATED: Albany, New York

Drc 0 3 1982
4CTI}IG

STATE TAX

ONER


