
STATE OF NEW YORK
STATE TAX COMMISSION

,ALBANY,  NEW YORK 12227

lTay 27 , 1982

Sunrise PLaza Associates
45 N. Station Pl^aza
Great Neck, NY 77027

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) ZSf of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computat.ion of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - I i t igation Unit
Albany, New York 72227
Phone lt $18) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner t s Representative
Bennett A. Reiss
Quadrangle Associates
Ur. Arthur Maxwell
Ms, Jean H. Tuthi l l

Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  pe t i t ion

o f

SUNRISE PIAZA ASSOCIATES

for Review of the Suffolk County Recording
Of f i cer ' s  Refusa l  to  Record  an  ixecutory
ConLract for the Sale of Real property Without
Payment of ?ax Imposed by Art ic le t t  of  the
Tax Law.

DECISIOIi

s:.:';:&issidiil&dieie.iitlit4iiit!-

pei- i  L i r . rner

con t ra  c t

Pet i t ioner ,  Sunr ise  P laza  Assoc ia tes ,  45  Nor th  S ta t ion  pLaza,  Gr .ea t  Neck ,

New York  11021,  f i led  a  pe t i t ion  fo r  rev iew o f  the  Suf fo lk  County  record ing

of f i cer ' s  re fusa l  to  record  an  executory  cont rac t  fo r  the  sa l .e  o f  rea l  p roper ty

w i thout  payment  o f  tax  imposed by  Ar t i c le  11  o f  the  Tax  Law (F i re  No.  31704) .

A  fo rmal  hear ing  was he ld  be fore  Dor is  s te inhard t ,  Hear ing  o f f i cer ,  ; : t  Lhe

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two l {o r ld ' l rade center ,  New york ,  Nr :w

Y o r k ,  o n  s e p t e m b e r  1 5 ,  1 9 8 1  a t . 1 1 : 1 5  A . M .  p e l i t i o n e r  a p p e a r e d  b y  B e n n e L L  A .

R e i s s ,  E s q .  T h e  A u d i t  D i v i s i o n  a p p e a r e d  b y  R a r p h  J .  V e c c h i o ,  E s q .  ( p a u l

le febvre ,  Esq.  n  o f  c< lunse l  )  .

ISSUE

l {heLher the executory coqpract for sare of rear pi :operty ent- i t_r ed

( a s  v e n d e e )  t o  p o s s e s s i o n  o f  t h e  p r e m i s e s ,  s o  t h a t  r e c o r d a t i o n  o f  s a i d

was sub jec t  to  the  taxes  imposed by  Ar t i c le  11  0 f  the  Tax  r ,aw.

TIMINGS OF TACT

1 .  P e t i L i o n e r ,

p r inc ipa l l y  engaged

I s l a n d ,  N e w  Y o r k .

Sunr i se  P l -aza  Assoc ia tes ,  i s  a

in the operat ion and management

New York  pa r tne r : sh ip ,

o f  r ea l "  es ta te  on  Long
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2 .  On May 29 ,  7979,  pe t i t ioner  en tered  in to

Assoc ia tes  ( "Quadrang le" )  fo r  purchase o f  a  parce l

:B"by lon ,  County  o f  Suf fo lk .

a contract  wiLh Quadrangle

of  lanC in the Town of

3. Quadrangle owns approximaLely seven to eight acres of which the

sub jec t  rea l  es ta te  j . s  par t .

On Hay  1 ,  1970 ,  Quadrang le  en te red  i n to  a  l and  l ease  o f  t he  sub jec t

pa rce l  w i t h  Mr .  F rank  Grobman  and  Mr .  Sau I  Le rne r ;  t he  i n i t i a l  t e rm  o f  t he

Iease was 25 years and was to corunence approximately  12 months f rom the date of

the s igning.  The lease agreement  gave the terrants the r ight  to  extend the

lease  fo r  a  t o ta l  o f  4  pe r i ods ,  cons i s t i ng  o f  3  pe r i ods  o f  20  yea rs  each  and

one  fu r the r  pe r i od  o f  14  yea rs .  P r i o r  t o  May ,  1g7g ,  t hey  exe rc i sed  one  o f  t he

op t i ons .  The  tenan ts  we re  a l so  g i ven  Lhe  r i gh t  t o  and  d i c l  cons t ruc t ,  a t  t he i r

o w n  e x p e n s e '  a  1 0 0 r 0 0 0  s q u a r e  f o o t  d e p a r t m e n E  s t o r e  o n  t h e  p 1 e m i s e s .  T h e  b a n k

f rom wh : l ch  Grobman  and  l e rne r  ob ta ined  f i nanc ing  fo r  cons t ruc t i on  o f  Lhe  s to re

required that  they exerc ise the f i rs t  opt ion in  order :  that  the Lerm would be i .n

e x c e s s  o f  2 5  y e a r s .

0n  Sep tember  1 r  1977 ,  Mess rs .  G robman  and  Le rne r  en te red  i n to  a  l ease

o f  t he  depa r tmen t  s to re  w i t h  F .  W.  Woohdor th  Co .  ( " f r , oo l co " ) .  The  te rm o f  t he

sub lease  i s  99  yea rs ;  i n  add i t . i on ,  t he  t enan t  i s  g i ven  the reunde r  5  success i ve

opt ions Lo extend the term for  
runy 

per iod of  t ime not  exceeding 5 years on each

op t i on .  I f  Woo lco  chooses  no t  t o  exe rc i se  i t s  op t i ons ,  t he  sub lease  g i ves  i t

the r ight  Lo secure another  subtenant .

At the t ime of the agreement between pet i t ioner and Quadrangle, the

premises  were  occup ied  by  ldoo lco  pursuant  to  the  subrease.
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4"  Pe t i t i one r ' s  execu to ry  sa les  cou t rac t  w i t h  Quadrang le  p rov ided  fo r  a

p u r c h a s e  p r i c e  o f  $ 3 0 0 , 0 0 0 :  $ 4 0 1 0 0 0  p a y a b l e  a t  t h e  t i m e  o f  s i g n i n g  a n d  $ 2 6 0 , 0 0 0
:
payab le  ove r  a  de fe r red  pe r i od  o f  30  yea rs .

5 .  A f t e r  t he  con t . rac t  was  s igned ,  a  memorandum the reo f  was  p repa red  and

o f fe red  to  t he  Su f fo l k  Coun ty  C le rk  f o r  r eco rd ing .  Th ree  add i t i ona l  documen ts

were  submi t t ed  t o  t he  c l e r k :  t he  con t rac t  i t se l f l  a  l e t t e r  t o  Mr .  John  Day ton ,

request ing a deLermi .nat i ,on that  no mor: tgage recording tax was due upon recordaLion

of  the memoranduml and the af f idavi t  o f  a par tner  in  QuadrangJ-e which staLed

tha t  possess ion  o f  t he  p rem ises  was  noL  g i ven  to  pe t i t i one r  by  de l i ve ry  o f  t he

c o n t r a c t .

6 .  The  reco rd ing  o f f i ce r  re fused  to  reco rd  t he  memorand rm w i thou t  paymen t

o f  n ro r tgage  reco rd ing  taxes .

7 .  G robman  and  Le rne r  pay  a  g round  ren t  o f  app rox ima t : I y  $33 ,000  pe r  yea r :

t o  pe t i t i one r  and  i n  t u rn  rece i ve  annua l  r en t  f r : om ldoo l co  o f  app rox ima te l y

$ 4 0 0  , 0 0 0  .

8 .  The  l and  l ease  p roh ib i t s  t he  ov rne r  o f  t - he  sub jec t  p r :  em ises  f rom

mor tgag i , ng  o r  o the rw ise  c rea t i . ng  any  encumbrances  upon  the  p ren r i ses .  Th i s

p roh ib i t i on  i s  exp ress l y  acknow ledged  and  se t  f o r t h  i n  pa rag raph  32 (A )  o f  t t r e

execu to ry  con t rac t :

"The  pa r t i es  acknow ledge  tha t  Sec t i on  19  o f  t he  Land  Lease
prohib i ts  the owner and landlord of  the Premises f rom morLgaging or
otherwise creat ing any secur i ty  or  other  l iens or  encumbrances upon
o r  a f f ec t i ng  t he  fee  t i t l e  i n  and /o r  t o  t he  P rem ises  o r  t he  rmprove -
men ts ,  o r  any  pa r t  t he reo f ,  and  tha t  excep t  f o r  sa id  p roh ib i t i on ,  t he
pa r t i es  wou ld  have ,  i n  l i eu  o f  en te r i ng  i n to  t h i s  i ns ta l lmen t  Con t rac t ,
ef fected an immediate conveyance of  t i t re ,  whereby Buyer wourd take
t i t l e  t o  t he  P rem ises  sub jec t  on l y  t o  ( i )  t he  ma t te rs  se t  f o r t h
he re in ,  and  ( i i )  a  no te  and  a  pu rchase  money  f i r s t  mor tgage  encumber -
i ng  Lhe  P rem ises  and  Improvemen ts ,  payab le  t o  Se l l e r ,  i n  an  amoun t
equa l  Lo  the  unpa id  ba lance  o f  t he  pu rchase  p r i ce ,  wh i ch  no te  and
mor tgage  wou ld  have  been  added  to  and  made  pa r t  o f  Lhe  Ex i s t i ng
Mor tgage  and  the  no te  secu red  the rebv .  r f  t he re  shou ld  deve rop  any
con f l i c t  o f  op in ion  rega rd ing  the  i n te rp re t -a t i on  o r  e f f ec t  o f  any
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t e ! :m ,  cond i t i on  o r  p rov i s i ons  o f  t h i s  Con t rac t ,  t hen  an  i n te rp re ta t i on
sha l l  be  made  bea r i ng  the  fo rego ing  i n ten t  o f  t he  pa r t i es  i n  n in r i . "

9 .  The  con t rac t  a l so  exp ress l y  sLa tes  t ha t  t he  p rem ises  were  so ld  and

t i t l e ,  when  conveyed ,  i s  t o  be  conveyed  sub . j ec t  t o  t . l i e  Grobman : rnd  Le rne r  l ease

and  the  l r l oo l co  l ease .

10 .  O the r  p rov i s i ons  o f  t he  execu to ry  con t rac t  r e l evanL  Lo  th i s  p roceed ing

a re  se t  f o r t h  be low .

(a )  Possess ion  o f  t he  p rem ises  rdas  noL  de l i ve red  to  pe t . i t i one r :  upon

execu t i on  o f  t he  con t rac t .

"Buye r  sha l l  no t  r ece i ve  o r  be  en t i t l ed  t o  rece i ve  possess ion  o f
t 'he Premises upon the execut ion hereof .  Upon the c los ing of  L i t le
and  de l i ve ry  o f  t he  deed ,  as  p rov ided  fo r  he re in ,  o r  upon  the  exp i ra -
t ion or  sooner terminat ion of  the Exhib i t  C Agreements [ the land
l e a s e  a n d  o t h e r s l ,  B u y e r  s h a l l  b e  e n t i t l e d  t o  p o s s e s s i o n  o f  t h e
Premises ,  i n  wh i ch  even t  se r re r  sha l l  ,  b r . r L  w i t hou t  any  cos t  t o
Se l l e r ,  f u l l y  coope ra te  w i t h  Buye r  i n  de l i ve r i ng  such  possess ion  o f
t he  P rem ises  to  Buye r . "

(b )  A l l  o f  Quad rang le ' s  r i gh t s  anc l  en t i t l , emen ts  we re  ass igned  to

p e t i t i o n e r ,  a s  f o l l o w s :

"Sel ler  hereby ass igns and conveys to  Buyer  a l r  o f  serrer 's
r ights ,  ent i t lements and pr iv i leges in  and to  the Exhib i t  B and
Exh ib i t  C  Ag reemen ts ,  i nc lud ing  Se l l e r ' s  r i gh t  t o  rece i ve  any  and  a l l
r en t  and  add i t i ona l  r en t  and  en t i t l emen ls  and  noL i ces  tha t  t he
lesso r ,  l and lo rd  o r  owner  o f  t he  f ee  o f  t he  P rem ises  wou ld  be  en t i L l ed
to  rece i ve  pu rsuanL  to  t he  Le rms  and  cond i t i ons  o f  sa id  ag reemen ts . t l

( c )  I n  Lhe  even t  o f  t he  buye r ' s  de fau l t ,  i t  f o r f e i t s  a l l  r i gh t s  t o

the  p rem ises  and  the  possess ion  the reo f :

"Buye r  sha l l  f o r f e i t  any  and  a I I  r i gh t s  t o  t he  p rem ises  an , ;
fmprovemen ts  and  to  t he  possess ion  the reo f  and  Buye r ' s  r i gh t s  he re -
unde r l  and  Se l l e r  sha l l  have  an  imrned iaLe  r i gh t  t o  re take  possess ion
of  the Premises and rmprovements and the Exhi .b i t  c  Agreements.  "

1 1 .  I t  i s  p e t i t i o n e r ' s  p o s i t i o n  t h a t  r e c o r d i n g  o f  t h e  e x e c u t o r y  s a l e s

con t rac t  was  no t  sub jec t  t o  t he  t axes  imposed  by  A r t . i c l e  11  because  possess ion

of  the prern ises was not  g iven to i t  under the conLract  and could onlv  occur
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upon ful l  paynent of the purchase pr ice, or upon Lhe expirat ion or terminat ion

o f  t h e  l e a s e s .

coNcrusloNs QF LAW

A.  That  cer ta in  executory  cont rac ts  fo r  the  sa le  o f  rea l .  p roper ty  a re

deemed mor tgages fo r  purposes  o f  Ar t i c le  1 l  o f  Lhe Tax  Law.

"ExecuLory conLracts for the sale of real  property trnder whj ch the
vendee has  or  i s  en t i t led  to  possess ion  sha l l .  be  deemed to  be  mor tgages
for  the  purposes  o f  th is  a r t i c re  and sha l r  be  taxab le  a t  the  amounc
unpa id  on  such cont rac t .s . t r  Taw Law sec t ion  250.

"The  p rov i s i ons  o f  a r t i c l e  e leven  o f  t he  t ax  raw  sha l l  no t  be  app l i -
cab le  t o  an  execu to ry  con t rac t  f o r  Lhe  sa le ,  pu rchase  o r  exchange  o f
rea r  p rope r t y ,  o r  memorandum Ehereo f ,  un less  Lhe  con t racL  p rov i c l es
tha t  t he  pu rchase r  i s  e r r t i t l ed  t o  possess ion  o f  t he  p rope rLy . ' r  Rea l
P rope r t y  Law sec t i on  294 .2 .

OnIy  a  spec i f ied  c lass  o f  executory  cont rac t  i s  made taxab le :  those conLrac ts

under  wh ich  Lhe vendee has  or  i s  en t i t led  Lo  possess ion .  " lde  musL take  Lhese

sec t ions  o f  the  s ta tu te  as  we f ind  them.  I t  i s  no t  fo r  us  to  en l .a rge  them upon

any noLion that Lhe Legislature might reasonably have dr ine so." {g! !gI-_ql_Ig€gIg

v..*_q:evge ,  279 N. Y. 375 ,  379 ( 1939 ) .

B .  T h a t  p e t i t i o n e r  d o e s  n o t  h a v e  n o r  i s  i L  e n t i L l e d  L o  D o s s e s s i o n  o f  t h e

p rem ises  unde r  t he  execu lo rv  con t rac t .

The  con t rac t  e r xp ress l y  p rov ides  tha t  pe t i t i one r  was  no t  en t i t l ed  t o

p o s s e s s i o n  o f  t h e  p r e m i s e s  u p o n  t h e  e x e c u t i o n  o f  t h e  c o n t r a c t ;  p o s s e s s i o n  w o u l . d

be  g i ven  ove r  upon  c los ing  o f  t i t l e  and  de l i ve ry  o f  t he  deed ,  o r  upon  the

Le rm ina t i on  o f  t he  l ease  and  sub lease .  Where  ven< lees  may  no t  have  possess ion

un t i l  t he  da te  f i na l  paymen t  unde r  t he  execu to ry  con t rac t  has  been  made ,  i t  has

been  he ld  t ha t  paymen t  o f  mor tgage  tax  on  Lhe  sa le  ag reemenE was  no t .  r equ i red .

Char : l es  r z .  F -qL tS i lS I ,  128  M isc .  275  (Sup .  C t .  Onondaga  Co .  1926 ) .  See  a l so  1927

0 p .  A t t y .  G e n . 2 2 8 1 ' 7 9 7 2  O p .  A r r y .  G e n .  1 5 7 .
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The lease and sub lease in  ques t ion  had te rms o f  45  years  and 99  years

respect ively,  and extended wel l  beyon<I the date for f inal  payment under the

:executory contract.

C. ThaE as the cour t  s tated in  !_ct lg !qql ,  the purpose and intent  of

sec t i on  250  o f  t he  Tax  Law i s  " t o  p roh ib i l  Lhe  subs t , i t u t i on  o f  con t r : ac t s  o f

sa le  i n  t he  p lace  o f  t he  usua l  secu r i t y  by  way  o f  mor tgage  w i thou t  paymen t  o f

t a x . "  I d .  a t  2 7 9 .

1 9 4 9 ) .  H o w e v e r ,  t h e  p a r t i e s  h e r e i n  d i d

to  c i r cumven t  sec t i on  250 .  buL  Lo  hono r

cand id j - y  s ta te  i n  t he  con l rac t  t haL  bu t

aga ins t  mor tgag ing  the  premises ,  se l le r

and buyer would have executed a purchase

?h is  Commiss ion  may ,  o f

t i es  o f  t he  s i t ua t . i on .  Ma t l e r  o f

E.  That  the  pe t i t ion  o f

DATED: Albany, New York

[V|AY 2'i 1982

c o r r r s e ,  l o o k  L h r o u g h the  l abe l s  t o  t he  ac tua l

2 7 5  A . D .  5 2 0  ( 3 d  D e p t .Drobner v. *C_h-apman,

no t  s t ruc tu re  Lhe i r  f , r ansacL ion  so  as

the  te rms  o f  t he  l . and  l ease .  Thev

fo r  Lhe  p roh ib i t i on  i r r  Lhe  l ease

worr lc l  have immediate ly  conveyed t r - t le

money f i r :s t  mortgage encumber i t rg the

P laza  Assoc ia tes  i s  he reby  g ran ted

i -

Sunr ise

I

p r e r n r s e s .

D .  Tha t  t he  reco rd ing  o f f i ce r ' s  re fusa l  t o  accep t  t he  merno randum o f  t he

contract  for  recordat ion wi thout  payment  of  mortgage recording tax was i rnproper

and  e r roneous .

RIG?-
'"$*. 

)i.=--.
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